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PREFACE 


epistolean, Lady Mary Wortley Montagu, 

wrote: “I had the advantage of lodging three 
weeks at Belgrade with a principal effendi, that is to 
say, a scholar (i.e., a lawyer-priest). He made no 
scruple of deviating from some part of Mahomet’s 
law by drinking wine with the same freedom as we 
did. When I asked him how he came to allow him- 
self that liberty he made answer that all creatures 
of God are good and are designed for the use of 
man, however that the prohibition of wine is a very 
wise maxim, and meant for the common people, be- 
ing the source of all disorders amongst them; but 
that the prophet never designed to confine those 
who knew how to use it with moderation; neverthe- 
less, he said that scandal ought to be avoided and 
that he never drank it in public. This is the general 
way of thinking among them and very few forbear 
drinking wine that are able to afford it.” 

More than two hundred years after this writing 
the practice of the Mohammedans is being copied 
by millions of Americans in respect of the eighteenth 
amendment, though the drinking is not always in 
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“moderation” and the “‘scandal” of public drinking 
is not always avoided. But with the practice of law- 
breaking there is widespread dissatisfaction on the 
part of a large number of wets; and certainly there 
is widespread misapprehension as to what can be 
legally done about it. Many of these millions ap- 
parently believe that, under the urge of a ‘“‘wet” 
President, Congress can at least legalize the sale of 
mildly intoxicating liquors. A vague but obstinate 
notion prevails that Congress may somehow restore 
to the states the power to deal with the liquor traffic 
as they choose. There is persistent talk about ‘‘mod- 
ifying’’ the Volstead Act with very little understand- 
ing of the legal difficulties entailed in such a pro- 
posal. 

This book attempts briefly to explain some of 
these difficulties and to explore the possibilities of 
legally altering our prohibition policy within the 
stern commandment of the eighteenth amendment. 
It attempts also to assess some of the effects that 
national prohibition has had upon our federal sys- 
tem of government and upon our cherished bill of 
rights. It deals with law. It is not concerned with 
the social or economic aspects of prohibition, with 
its wisdom or its folly, with its good or its evil re- 
sults. ‘The amendment contains only sixty words. 
It seems very simple. But the body of law that 
emerges from these few words is in fact rather com- 
plicated. It ought to be better and more generally 
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understood. Perhaps this small volume may con- 
tribute to that end. 

In the autumn of 1927 I delivered four lectures 
at Cornell University on the Schiff Foundation and 
two lectures at the University of Richmond on the 
Thomas Foundation. ‘The substance of these lec- 
tures appears in these pages; but they have been so 
completely rewritten as to be recognizable only in 
spots. 

My readers should be even more grateful than I 
am that the proofs were critically read by my 
friends, Charles A. Beard, Joseph P. Chamberlain, 
Lindsay Rogers, and Arthur W. Macmahon. 


H. L. McB. 
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PROHIBITION 
LEGAL AND ILLEGAL 


CHAPTER I 
THE DIvINnE RIGHT oF Firty-ONE PER CENT 


N THE learned lingo of political philosophy there 

I is no more recurrent and persistent word than 

“liberty.” There is likewise no more baffling 
and defiant word. Practically everybody who pro- 
fesses faith in democracy does lip service at the altar 
of liberty. It is a fundamentalist word in nearly 
every democratic creed. But eminent philosophers 
spiritedly disagree upon the definition of liberty. 
They are in wide discord concerning the nature and 
scope of the concept. They are poles apart upon 
the role of the state as its conservator. 

Nor are they always profoundly enlightening. 
When William Humboldt argued that the action of 
the state should never extend to the positive pro- 
motion of the welfare of its citizens but should be 
strictly confined to the negative business of provid- 
ing for their security, he was at least understandable, 
however narrow his notion. But when that learned 
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layman of the church, Lord Acton, declared that by 
liberty he meant ‘‘the assurance that every man shall 
be protected in doing what he believes his duty 
against the influence of authority and majorities, 
custom and opinion,’ he did not greatly enlighten 
us. For, apart from other possible criticisms of 
this definition, man does not live by duties alone; 
and the liberty that protects him only in the realm 
of his conceived duties is a feebly armed bodyguard. 

In his Essay on Liberty, written in 1859, the 
learned laissez-faireist, John Stuart Mill, said that 
his object was to assert ‘‘one very simple principle.” 


That principle is, that the sole end for which 
mankind are warranted, individually or col- 
lectively, in interfering with the liberty of action 
of any of their number, is self-protection. That 
the only purpose for which power can be right- 
fully exercised over any member of the civilized 
community, against his will, is to prevent harm 
to others. His own good, either physical or 
moral, is not a sufficient warranty. He cannot 
rightfully be compelled to do or forbear because 
it will be better for him to do so, because it will 
make him happier, because in the opinions of 
others, to do so would be wise, or even right. 

These are good reasons for remonstrating 
with him, or reasoning with him, or persuading 
him, or entreating him, but not for compelling 
him, or visiting him with any evil in case he do 
otherwise. To justify that, the conduct from 
which it is desired to deter him must be calcu- 
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lated to produce evil to some one else. The only 
part of the conduct of anyone, for which he is 
amenable to society, is that which concerns 
others. 


What Mill was trying to say is perhaps sufficiently 
evident. He meant that man is best circumstanced 
under the least possible governmental restraint. 
Thus construed his simple principle found wide ac- 
ceptance in England during the period of mid-Vic- 
torian complacency and in America during the post- 
Jacksonian era of expanding democracy. But it is 
equally evident that, closely examined, Mill did not 
say what he probably intended to say and what, in 
any case, he was understood to have said. To justify 
interference with the individual only for the self- 
protection of mankind is not only not “‘simple’’; it 
is almost unintelligible. Self-protection against 
what? ‘The entire question is begged. ‘To assert 
that the state may interpose to “prevent harm to 
others,’ to preclude ‘‘evil to someone else,” is to 
state not an individualistic but a wholly useless for- 
mula. It crashes to earth of its own overload of 
generality. The most radical of communists, the 
most relentless of state socialists, seeks only to oblit- 
erate what he conceives to be evils in the present 
system that are done to someone else. Moreover, 
there are innumerable evils done by one of us to 
another that always have been, and, let it be hoped, 
always will be, wholly beyond reach of the state. 
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In truth, so inextricably are we all entangled in 
human associations that practically the only part of 
the conduct of any one that is of the least importance, 
either to him or to anyone else, is that which con- 
cerns others. And literally read, this is the part 
(which is very nearly the whole) that Mill would 
render amenable to society. His ‘ Ben principle” 
is simply no principle at all. 

Far closer to the realities of life is the view of 
that learned legist, John Austin. One need not 
subscribe wholly to his stinging sneer at “‘the igno- 
rant and bawling fanatics who stun you with their 
pother about liberty.”’ But of a certainty he has his 
feet near solid earth when he declares that “‘political 
or civil liberty, like political or legal restraint, may 
be generally useful, or generally pernicious; and it 
is not as being liberty, but as conducing to the 
general good, that political or civil liberty is an 
object deserving of praise.” Liberty, as such, “is no 
more worthy of eulogy”’ than is restraint. 

The phrase “‘conducing to the general good” 
leaves us still in the air as to the meaning and scope 
of individual liberty under the law. But that is 
scarcely Austin’s demerit. It derives from the in- 
exorable logic of facts. Liberty is a precious word, 
a high-sounding, a winged word. It is for that 
reason more appropriately an orator’s than a philos- 
opher’s word. For, when all is said, and much has 
been said, the proper sphere of individual liberty is 
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nothing more nor less than the changing sphere of 
expediency. Liberty cannot be ringed about with 
an impregnable wall. We shall probably always be 
in the air discussing with one another what does and 
what does not conduce to the general good. And 
we shall never completely agree with one another. 
Some of us will think that a lot of interference is 
good for the human soul, especially if the interfer- 
ence does not touch our own personal desires or 
conduct. And some of us will think that a lot less 
interference would be better, especially if the inter- 
ference does touch our own desires or conduct. And, 
thus divided, we shall continue to debate throughout 
the ages the already age-old question of individual 
liberty. 

In the United States discussion of individual lib- 
erty has in recent years been quickened into new 
life—if indeed it has ever been quiescent—by reason 
of a number of governmental acts or proposed acts 
that have enlisted very general interest. ‘The war 
brought forth the Espionage Act and high debate 
ensued, both in and out of courts, as to what the 
Act meant or, indeed, could mean in view of the 
constitutional prohibition against abridging the free- 
dom of speech or of the press. An hysterically fo- 
mented fear of “red”? propaganda resulted in the 
writing of criminal syndicalism statutes upon the 
books of many of the states; and again furious ar- 
gument followed concerning liberty of speech and 
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association. Tennessee forbade the teaching of evo- 
lution in state supported schools and with one ac- 
cord, as well as much discord, we fell to discussing 
not only fundamentalism and modernism, but also 
liberty of instruction. Oregon’s covert attempt to 
abolish the parochial schools of the Roman Catholic 
Church, which was interdicted by the United States 
Supreme Court, also called forth a deal of talk about 
liberty. The attempt of Kansas to provide for the 
compulsory arbitration of industrial disputes and 
obligatory acceptance of awards, likewise voided by 
the Supreme Court, raised a similar discussion as 
applied to a wholly different field of governmental 
restraint. In the varied and rangeful polemics that 
arose over the child labor amendment to the na- 
tional constitution, which was proposed by Congress 
and rejected by the states, it was inevitable that 
there should be some discussion, however absurd, of 
the invasion of the sanctity of the home and inter- 
ference with the divine right of parentage. But 
above all else has the national prohibition amend- 
ment unloosed the savage dogs of verbal war on the 
subject of individual liberty. 

Talk about individual liberty in these and other 
similar connections is no doubt politically useful and 
in any event is irrepressible. In some instances it is 
even legally compulsory. ‘The constitution of the 
United States uses the words ‘‘freedom” and “lib- 
erty.” It guarantees freedom of speech and of the 
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press. It guarantees that liberty shall not be denied 
without due process of law. And so it results that 
when certain restrictive laws are enacted it is im- 
perative that the courts shall define what is meant 
by these constitutional words. However difficult 
and onerous the task they are compelled to determine 
whether laws fall within or without the mystically 
protected pale. But whether in popular parlance or 
in solemn judicial discourse, there is no criterion for 
fixing the metes and bounds of individual liberty 
other than the criterion of expediency. This term 
is not here employed in its sometime opprobrious 
meaning of a trimmer’s questionable contrivance for 
escaping embarrassment, or even worse, as indicat- 
ing a poor and desperate makeshift. It is used 
in its broader and more fundamental sense. Every- 
body knows that in organized society there can be 
no such thing as plenary liberty. Some measure of 
restriction of the individual is a prime postulate of 
government. he question in every case is: Does 
the restriction under consideration so far conduce to 
the good of the many—to the public good, if you 
choose—that it is advisable, advantageous, useful, 
wise, best, that it be imposed? It ought to be con- 
ceded, therefore, that the proper domain of liberty 
for the individual must be plotted by the yardstick 
of expediency. ) 

To concede this at least clears the atmosphere of 
some useless rhetoric. Even so, it gives no ready 
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rule of thumb for the resolution of our problem. 
‘There remains the knotty question: Who shall fix 
the standard of this yardstick, who shall be the 
judge of what is or is not expedient, who shall 
determine what does or does not conduce to the 
public good? 

Now it is an easy answer to this question—and 
with this we are commonly content—to rest upon 
the dogma of consent of the governed, transmog- 
rified—one might say transfigured and glorified— 
into the dogma of majority rule. ‘To secure the 
inalienable rights of life, liberty, and the pursuit 
of happiness, Thomas Jefferson wrote in our great 
Charter of Independence, ‘governments are insti- 
tuted among men, deriving their just powers from 
the consent of the governed.” And what he meant 
by consent of the governed he later explained when 
he wrote, ‘‘After all, it is my principle that the will 
of the majority should prevail.” Jefferson was not 
the author of this principle. But from whatever 
source derived, the foundation for the entire im- 
posing structure of our political philosophy became, 
and has remained, generally speaking, the divine 
right of fifty-one per cent.1. This is first and fore- 


* Of course this is theory. The fifty-one percent is not a per- 
centage of all of the people nor even of all of the voters. It is a 
percentage of the voters who take the trouble to vote. And in the 
practice of electing representatives by pluralities, it is often less 
than that. On the other hand, it is sometimes larger than fifty-one, 
as in those exceptional instances in which extraordinary majorities 
are required. 
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most principle. This is axiomatic. ‘This is immut- 
able and eternal. 

As compared with the recognition in law and in 
politics of the principle of rule by a class or classes 
this conception of democracy was a long step for- 
ward. Fifty-one per cent may or may not bring 
greater good to a greater number than one half 
of one per cent. But human nature being what it 
is, the odds to that end are probably in favor of the 
fifty-one. But democracy is a thing of spirit. It 
is not a decimal fraction. As an expression of a 
general belief in popular versus autocratic govern- 
ment Jefferson’s formula, which is the nation’s for- 
mula, has spread to the four corners of the earth, 
though at the moment it is rudely challenged in 
Italy and Russia, in Spain and Greece and ‘Turkey 
and China—countries, however, it must be said, 
which have never lived democracy as the people of 
the United States have understood and attempted to 
live it. 

It is none the less true that as applied to the firm 
realities of politics our democratic dogma is in large 
part unadulterated sophistry. ‘The consent of the 
governed! The will of the majority! No person 
who is capable of viewing the processes of our gov- 
ernment objectively can deny that in respect of a vast 
majority of the acts of the government “‘consent of 
the governed” is an absurd exaggeration. Consent 
means positive agreement. It means a meeting of 
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the minds. It means what Hobbes meant when he 
wrote: “When the wills of many concur to one and 
the same action and effect, this concourse of their 
wills is called consent.”” ‘To say that most of our 
laws spring from a concourse of our wills is to talk 
the veriest moonshine. Our conduct is directly or 
indirectly regulated or touched by hundreds of laws 
that most of us have never heard of. We were not 
consulted when these laws were in the making; we 
gave no consent to them. Blissfully or otherwise 
we are completely ignorant of their existence, let 
alone their content. At best, consent is nothing 
more than non-resistance; at worst, nothing less 
than non-awareness. Not even in a fictional sense 
do such laws express the will of the majority, for the 
quite unguilded reason that there is no such will to 
be expressed. And it is probable that this is true 
of the great majority of our laws. At countless 
points we are protected in our health, our morals, 
our safety, and our innumerable economic transac- 
tions by legal restraints that are imposed upon the 
relatively few in the interest of the many. For most 
of us these laws are like the hidden hand of provi- 
dence whose protection we enjoy without effort in 
our own behalf. If it gives spiritual satisfaction to 
our democratic soul to regard such laws as the 
product of the will of a majority, this perversion of 
fact does no serious hurt. ‘True it is untrue, but the 
untruth is wholly innocuous. 
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But manifestly this does not apply to all of our 
laws. There are some laws (perhaps a goodly 
number—the proportion is not of importance) in 
respect of which there exists a genuine public 
opinion. As to some of these, opinion is nearly 
all one-sidedly in support of the law. ‘The laws 
against murder and theft, for example, are univer- 
sally known and universally approved in substance, 
if not in detail. [hey may with propriety be said 
to emerge from the consent of an overwhelming 
majority of the governed. People do not talk about 
liberty in connection with laws of this kind. ‘The 
right to impose restraint upon the individual is con- 
ceded. Dispute would be nonsensical. 

The truth is that individual liberty becomes the 
subject of hot and significant dispute only where 
prevalent opinion is sharply divided among the many 
as to whether this or that restraint does or does 
not conduce to the public good. This usually hap- 
pens only when an important law touches more or 
less directly large numbers of people and in conse- 
quence invokes their positive interest. 

The theory of fifty-one per cent seems to have 
been created for just such an emergency in the 
operation of democracy. Yet curiously enough—or 
rather naturally enough—it is precisely at this junc- 
ture of events that the divine right of fifty-one 
per cent is toppled from its throne by the ruthless 
hand of reality. There is no magic in fifty-one per 
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cent that will alchemically produce obedience to law. 
The voice of a bare majority is not and never was 
the voice of God. And if it were, not even the 
voice of God can constrain men to goodness and 
obedience. Wherever there is positive opposition 
to a law by a substantial and not too widely scattered 
minority, a bare majority should make haste slowly 
in attempting to enforce its will upon this minority. 
From habits of peace they will evade the law by 
peaceful means, even under difficulties, so long as 
they may. But if the bare majority is foolish 
enough to attempt to rout out all evasion and to 
compel complete obedience by force without stint, 
history tells us that the minority may fight. 

The eighteenth amendment, though next to the 
youngest, is the best known and most discussed pro- 
vision of our fundamental law. Opposition to the 
amendment based upon the notion that it interferes 
with individual liberty is just so much fustian. Of 
course it interferes with individual liberty. But so 
does nearly all law. The difficulty about prohibi- 
tion is that so numerous a company of persons, 
whatever their private beliefs, act upon the assump- 
tion that it does not conduce to the public good. 
At least they are unwilling, whether it does or not, 
to endure the unwelcomed restraint. And their 
actions are of far greater importance than their 
beliefs, whatever they be. 

The prohibition amendment was adopted by ex- 
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traordinary majorities—by two-thirds of the mem- 
bers present in each house of Congress and by legis- 
lative majorities in twenty-three twenty-fourths of 
the states. This would seem to indicate an over- 
whelming sentiment in its favor, though neither the 
Congress that proposed it nor many of the legisla- 
tures that ratified it were elected on the issue of its 
adoption. But whatever the size of the majority 
that would have supported it in the war-racked 
years 1917-1919, there can be no question that that 
majority has dwindled. For this reason it has 
been frequently proposed that a national referen- 
dum be taken on the subject of prohibition, even 
though such a vote would have no legal effect. 
The proposal is foolish. Nobody knows whether 
the counting of fifty-odd millions of possible voting 
heads in this country would or would not show a 
majority in support of the eighteenth amendment. 
Whether it did or not would not change the situation 
in the least. Let it be conceded that those who 
are opposed to the amendment are a minority. They 
are nevertheless a very numerous minority. And 
the history of the last eight years seems to show 
that they are a very determined minority. The 
practical situation is precisely the same as if they 
were an actual majority. Our dogma of majority 
rule is a perfectly satisfactory formula as applied 
to those numerous laws that enlist no general inter- 
est and attract no general attention. It is likewise 
[13 ] 
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a satisfactory formula as applied to those laws about 
which there is very general agreement. In the one 
case it is satisfactory because it is harmlessly un- 
true; and in the other because it is of no importance. 
But the moment this dogma becomes a matter of 
importance it loses its magical force. When 
opinions as to governmental restraint are divided 
into large and bitterly hostile majority and minority 
camps the fifty-one per cent may have no power 
whatever to enforce their will upon the forty-nine. 
Our customary judge of expediency, the will of the 
majority, becomes a judge who lacks the power to 
award an execution of his judgment. 

National prohibition is the largest political issue 
the American people have grappled with since the 
Civil War. There are many who say that, the 
amendment having been adopted, the issue is settled. 
It is as settled as any active volcano is settled. It 
is as settled as the Treaty of Versailles settled the 
problems of the Balkans by a redistribution of racial 
discontent. It is as settled as the problems of North 
Central Europe are settled by the attempt to collect 
from Germany impossible indemnities over an im- 
possible number of years, by the Saar Basin arrange- 
ment, and by the setting up of the preposterous 
Polish corridor. It is as settled as the right of the 


Negro to vote was settled by the fifteenth amend- 


ment to our national constitution. 
There are loud appeals from the righteous to 
aa 
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the hearts and consciences of the unregenerate that 
they shall respect the law because it is law, and es- 
pecially because it is part of our great fundamental 
law. This, they say, is our English and American 
tradition. But respect for law is not to be had 
by exhortation. It derives either from a reasonably 
wide agreement as to the expediency of the laws’ 
restrictions or from general indifference to or 
ignorance of these restrictions—if one may indulge 
the paradox of referring respect to indifference or 
ignorance. And respect for law derives from noth- 
ing else. ‘There are large numbers of persons who 
are not only not indifferent to but are also in posi- 
tive disagreement with the stern fiat of the prohi- 
bition amendment. They cannot be preached into 
respect for this amendment simply because it is part 
of an instrument of government which they other- 
wise cherish and revere. Veneration for a docu- 
ment is no adequate substitute for a physical ap- 
petite. And no amount of hortatory eloquence can 
make it so. By which it is not meant to imply that 
all those who are ranged in the ranks of the opposi- 
tion are prompted solely by the irrepressible urge of 
their own appetites. 

We are told that, whether we approve or disap- 
prove, the amendment is there for ever and ever, 
world without end. It cannot be repealed. It must, 
therefore, be enforced to its letter. It is true that 
the amendment can neither be repealed nor altered 
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at the moment or at any predictable future day. 
The legislatures in the thirteen least populous states 
in the Union, comprising less than five per cent of 
the total population of the country can prevent that. 
And needless to say many more than thirteen states 
would at present vote against any proposed change. 
Never before in the history of the world have a 
people, committed, as they certainly generally be- 
lieve, to the dogma of rule by the fifty-one per cent, 
bound themselves so irrevocably to the domination 
of a possible five per cent in a matter about which 
opinions are so acutely and so widely divided. This 
is, of course, speaking in extremes. ‘‘Never’’ is 
a long word, but there probably never will be a 
time when ninety-five per cent or anywhere near 
that large a number, will be convinced that national 
prohibition should be recanted. But even if such 
an extremity of situation were reached, the over- 
whelming majority would be legally helpless to 
have their way, provided the five per cent were so 
distributed that they could control the legislative 
vote in thirteen states. 

Time was when proposals to make the process of 
amending the national constitution easier and more 
adapted to the modern ways and conceptions of 
democracy were seriously brought forward and con- 
sidered. No such proposal can ever again rear its 
head without its being regarded and heatedly dis- 
cussed as a shot aimed at the repeal of the eighteenth 
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amendment. ‘That amendment has, indeed, struck 
far deeper into the institutional life of the country 
than is realized; and it is only fair to say, far deeper 
no doubt than its progenitors foresaw. Is it not 
ridiculous to say that we cannot today even consider 
the possibility of modernizing the process of amend- 
ing our great charter of government ? We cannot con- 
sider it because, forsooth, any proposal to square the 
amending process, even approximately, with the dog- 
ma of majority rule would be construed and vehe- 
mently resisted as an indirect blow at the eighteenth 
amendment. And such it now probably would be. 
Certainly it would be far easier to stir up sentiment 
in favor of a proposal for an easier amending 
process than it was in the years antedating national 
prohibition. And the ease would derive its strength 
from the great army of the rebellious anti-prohibi- 
tionists. Naturally the prohibitionists would oppose. 

Political prophecies are perilous; but it is highly 
improbable that the eighteenth amendment will ever 
be ripped from the side of the constitution or even 
be substantially altered by the constitutionally pre- 
scribed method of amendment. Those among its 
opponents who stand for that or nothing are to be 
admired more for their forthrightness and their un- 
compromising optimism than for their political 
acumen. So far as prohibition is concerned, the pre- 
scribed method of repeal or amendment appears to 
be a hopelessly proscribed method. 
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that are not being enforced to the limit. 

Adultery, for example, is a crime in most, 
perhaps all, of the states. But there is scarcely a 
pretense of enforcing the law upon this subject, 
despite the fact that in innumerable divorce cases 
the commission of the crime is fully revealed in open 
court. Speed laws are widely violated, in part be- 
cause of the difficulty of enforcement and in part 
because community sentiment, shared by traffic 
officers, countenances a higher rate of speed than 
the law commonly recognizes. ‘These are examples. 
Others will readily occur. 

But laws such as these are mere statutes—an 
inferior grade of laws. Prohibition has been set 
on high in the national constitution. For this reason 
the instance of the non-enforcement of a part of the 
fourteenth and more especially of the fifteenth 
amendment of the federal constitution is frequently 
cited as precedent for a lax enforcement of the 
eighteenth. For these are also parts of the funda- 
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mental law we are admonished to respect and obey 
in all its parts. The fourteenth amendment re- 
quires that whenever the right to vote is denied to 
any of the adult male citizens of a state the basis 
of representation of that state in Congress shall 
be proportionately reduced. ‘There is here no minc- 
ing option left to Congress. The phraseology 1s . 
mandatory. Long since every one of the Southern 
states and a number of Northern states as well 
have denied the right to vote to many adult male 
citizens. But only a half-witted Congress would 
today dream of putting this mandate into execution, 
whatever the constitution says. 

Not content with the requirement that representa- 
tion be reduced, the fifteenthamendment went further. 
It expressly prohibited the states from denying the 
right to vote on account of race, color, or previous 
condition of servitude. By various ingenious provi- 
sions the Southern states, as all the world knows, 
have circumvented and, in large part, nullified this 
prohibition. They have defied the federal consti- 
tution in order to emancipate themselves from the 
inevitable evils of election frauds and corruption 
which would otherwise be necessary to avoid ex- 
tensive Negro participation in politics. Obedience 
to the letter and spirit of a prohibition which they 
heartily disapproved was quite impossible. And 
again no Congress in its senses would attempt to 
coerce these states into complete compliance with 

bbc 


PROHIBITION LEGAL AND ILLEGAL 


the constitutional requirement, even if that were 
possible, which is doubtful. 

The analogy here drawn between the fifteenth and 
eighteenth amendments is in fact both closer and 
more distant than at first appears. The Negro 
suffrage amendment and the prohibition amendment 
are alike in being war products. They are alike in 
being unrepealable. Both were preceded by years 
of emotional agitation in which, however powerful 
was the argument to be drawn from facts—and it 
was powerful—burning moral indignation and 
relentless propaganda played a more important role 
than cool reasoning. Both took the form of abso- 
lute prohibitions in the constitution. Both invaded 
rights that had theretofore been rights of the states. 
Both involved social questions of enormous im- 
portance, however different in kind. Both were 
sectionally opposed; for the opposition to the pro- 
hibition amendment is chiefly, though not exclusively, 
in the large industrial and urban centers of the 
country. [hese constitute sections, even though 
they are not, like the Southern states, geographically 
contiguous. Both were opposed by minorities, if 
it be conceded that the anti-prohibitionists are a 
minority—no doubt, however, a far more numerous 
minority than the combined people of the Southern 
states. And finally, in the case of each amendment, 
Congress was expressly authorized to enforce it by 
appropriate legislation. There is at least enough 
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of similarity of circumstance to dispose of the argu- 
ment that a constitutional amendment must be 
rigidly enforced simply because it is there. The en- 
forcement of law, however high it is written, is not 
to be pursued as an end in and of itself. 

But while there are striking similarities of circum- 
stance between the Negro suffrage and the pro- 
hibition amendments there were likewise striking 
differences. ‘The yearning of the Republican party 
for the Negro vote of the South has cooled with the 
passing of the years. The fervor of the prohibition- 
ists has not cooled. Congress indeed made some 
effort to enforce the fifteenth amendment but early 
gave up the job. But Congress immediately ex- 
ercised its power under the prohibition amendment 
by enacting a comprehensive and stringent enforce- 
ment law. Nor is there much evidence that Con- 
gress is likely soon to relax that law. The fifteenth 
amendment, however generally worded, was aimed 
primarily at the states; for the states were the only 
authorities that could effectively deny the right to 
vote. The eighteenth amendment is aimed at indi- 
viduals and the only way that individual conduct can 
be controlled is by prescribing punishments, detect- 
ing violations, and instituting prosecutions. This 
has been the method of enforcement pursued, how- 
ever inadequate to the gigantic problem have been 
the police and prosecuting force, and the number of 
courts. The states that nullified the fifteenth 
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amendment ultimately set about in orderly fashion, 
through the regular processes of law, to devise 
means to eliminate the Negro vote without refer- 
ring to his “race, color, or previous condition of 
servitude.’’ And most of their devices were success- 
ful. The procedure was dignified, deliberate, open. 
They met law with circumventing law. But the nul- 
lifiers of the eighteenth amendment cannot proceed 
in orderly fashion. They cannot meet law with law. 
They cannot invoke the aid of their states, even in 
the states that would be willing to extend aid if they 
could. For it is difficult to see how any state law 
could be enacted that would successfully outwit the 
prohibition amendment and national enforcement 
act. The most that any of the states have done, 
or can do at present, is to refuse to have any en- 
forcement law of their own—a policy that has been 
pursued by New York, Maryland, Nevada, and 
Montana. ‘The states that nullified the fifteenth 
amendment are not criminals. Many of the in- 
dividuals who nullify the eighteenth amendment are 
criminals, however they decline to look upon them- 
selves as such. ‘The issue of the fifteenth amend- 
ment appears to be dead. The issue of the eighteenth 
is not dead and will not die. 

There are, then, significant differences between 
the nullification of the fifteenth amendment and the 
attempts to nullify the eighteenth. Indeed, the 
analogy would be much closer if the people of the 
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South had attempted to nullify the thirteenth amend- 
ment, which prohibits slavery or involuntary servi- 
tude. The Southern States could not by law readily 
circumvent that prohibition, though they made some 
attempts to do so.* But if individual white persons 
had, nevertheless, illegally continued to hold Ne- 
groes in slavery, such nullification would have been 
comparable to the present partial nullification of the 
eighteenth amendment. In such circumstances can 
any one doubt that the abolitionists would not have 
ceased their agitation or that Congress would have 
failed to respond with adequate laws adequately 
enforced? 

Cynical wags have said: “Everybody ought to be 
satisfied. The drys have their prohibition and the 
wets have their liquor. Why all the talk?” But the 
truth is that, certain appearances to the contrary 
notwithstanding, we are a law-loving and law-re- 
specting people. The ardent drys are by no means 
satisfied with the present status of enforcement. 
Many if not most of the practising wets are like- 
wise dissatisfied. On all sides the question is raised: 
*““What can be done about it?” 

The fact that certain other laws are extensively 
and impunely violated seems to furnish no sufficient 
answer. No doubt one of the reasons for the dif- 
ference is that behind these other laws there is no 


* By vagrancy and other laws. And see Bailey v. Alabama, 219 
U. S. 219 (1911), which voided a peonage statute. 
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militantly organized crusade for enforcement. There 
is no politically powerful Anti-Adultery League or 
Anti-Speed League. These laws play no role in 
politics. Moreover the public attitude toward them 
is quite different; they stir no emotional protest. 
Probably a vast majority of the people of the United 
States disapprove of adultery, whatever many of 
them may think of the wisdom or folly of making 
it acrime. There is no such vast majority who dis- 
approve of intoxicating beverages. Doubtless not 
one in a hundred of those who ignore speed laws 
would argue that such laws are unneeded or un- 
wise. Furthermore it has always been thought neces- 
sary to subject the liquor traffic to special statutory 
regulation and administrative control. But prohibi- 
tion prohibits that. Bootleggers cannot be licensed 
and held to prescribed standards of conduct. The 
very fact of prohibition has destroyed the ancient 
modes of keeping the business somewhat in rein. 
For these reasons, if for no others, national pro- 
hibition appears to be in a unique category at least 
among federal laws that are widely flouted. 

It is frequently asserted that wholesale disobedi- 
ence to the prohibition amendment and enforcement 
laws is cultivating disrespect for all law. This is 
mere assumption; it does not admit of proof. Of 
course the hazardous character of some of the 
bootlegging business lures into it a desperado class. 
Inevitably crimes of violence ensue. Inevitably some 
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bootleggers consort with other kinds of criminals. 
But the great consuming public, the rebels upon 
whose thirst the illicit industry thrives, are probably 
quite as obediently deferent toward other laws as 
they ever were. They are both respectful and re- 
spectable persons. A general increase of lawless- 
ness is not likely to flow from lawlessness in respect 
of prohibition. 

Be that as it may, many wets and many drys are 
in accord on one thing at least: they are discontented 
with the present partial and in many places rather 
scandalously open nullification of the prohibition 
amendment. The sincere drys would like to see 
complete and ruthless enforcement. Whether, un- 
able to secure that, they will ultimately consent to 
legal compromise, if a way of legal compromise 
can be found, is problematical. If it be at all possi- 
ble by such a compromise to square the hard law 
with the hard fact of its extensive violation, such 
an accomplishment would seem to be highly desir- 
able. But many drys are stubborn minded and not 
a few are fanatical. It is so easy to retort: ‘“Why 
compromise with law-breakers?”’ Which is an 
evangelist’s way of expressing preference for a re- 
tention of the hard law regardless of the accompany- 
ing hard fact. “It is a sin not to be angry with 
sin’’ and not to provide punishment for it. Strangely 
enough it apparently gives spiritual solace to the 
super-righteous to know that there are millions of 
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criminals’ in the country whether many of them are 
caught or not. The time may come, nevertheless, 
when a sufficient number of drys will be converted 
to the cause of legal compromise, if such compromise 
be possible. 

The wets would naturally like to see the iron- 
handed amendment repealed or in some way modi- 
fied. But most intelligent wets know that this is 
impossible. Many of them, therefore, are in search 
of a legal escape from the present dilemma, if a way 
of legal escape can be discovered, and if Congress 
and the legislatures of some of the states can be 
persuaded to open it up. 

There appears to be no immediate prospect of 
electing a Congress that will modify the National 
Prohibition Act in any important particular. Rep- 
resentation of rural America is overweighted in both 
houses—heavily so in the Senate. While the Vol- 
stead Act remains unaltered there obviously can be 
no legal amelioration of the present situation. In 
view, however, of the prevalent dissatisfaction with 
the existing partial sectional nullification of the 
amendment it seems worth while to canvass the con- 
stitutional possibilities of statutory modification. 
But before undertaking such a canvass it seems also 


* Under the federal law, the purchase of liquor is not a criminal 
act, and purchasers are not accomplices. Singer v. United States, 
278 F. 415 (1922), certiorari denied 258 U. S. 620 (1922). But 
illegal possession is a crime. 


[ 26 ] 


NULLIFICATION 


worth while frankly to face the question: Who is 
responsible for the present condition of nullification ? 
Is it Congress or the states or is it both? 

It is repeatedly asserted in respect of national pro- 
hibition either that it cannot be adequately enforced 
at all or that it cannot be enforced without the 
hearty cooperation of the states. Probably neither 
assertion, as commonly understood, is founded in 
fact. It is founded rather in conjecture; for no at- 
tempt to provide for adequate enforcement has ever 
been made by Congress. 

Concededly it would be impossible to round up 
and punish or drive out of the business every last 
offender. The ways and means of violation are too 
numerous and the temptations to official corruption 
are too great for any such one hundred per cent real- 
ization. ‘There can, however, be no question that 
enforcement can be successfully pushed far beyond 
anything that has yet been essayed, though with what 
results in the way of ultimate violence it is impos- 
sible to predict. 

The eighteenth amendment confers upon Congress 
and the states “concurrent power” to enforce pro- 
hibition. Shortly after the amendment went into 
operation the Supreme Court declared’ that these 
words ‘“‘do not mean joint power, or require that 
legislation thereunder by Congress, to be effective, 


*Rhode Island y, Palmer, 253 7 S. 350 (1920). 
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shall be approved or sanctioned by the several states 
or any of them.” On the contrary the power con- 
fided to Congress, “‘is in no wise dependent on or 
affected by action or inaction on the part of the sev- 
eral states or any of them.” In other words the 
Court construed “concurrent” to mean “indepen- 
dent,” at least so far as the power of Congress is 
concerned. And practice has followed this inter- 
pretation. Statutorily, administratively, and judi- 
cially, enforcement of national prohibition is wholly 
independent of the enforcement of state prohibition. 
‘The enforcing officers of the nation may and do in 
fact cooperate with the officers who enforce state 
prohibition laws, but legally they are not required 
to do so. Each government pursues its own 
Way in executing its own prohibition law, if any, 
quite irrespective of the other. 

But the Supreme Court has gone much further 
than merely to declare that the enforcing power of 
Congress is independent of whatever power over 
prohibition the states may have. Contrary to gen- 
eral popular impression and contrary also to the 
apparent meaning of the phraseology of the amend- 
ment, the Court has emphatically declared that the 
states have no power whatever generally to enforce 
national prohibition within their respective limits. 
Hear the words of the Court:* 


* United States v. Lanza, 260 U. S. 377 (1922); repeated in He- 
bert et al v. Louisiana, 272 U. S. 312 (1926). 
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To regard the amendment as the source of 
the power of the states to adopt and enforce 
prohibition measures is to take a partial and 
erroneous view of the matter. Save for some 
restrictions arising out of the Federal Constitu- 
tion, chiefly the commerce clause, each state pos- 
sessed that power in full measure prior to the 
Amendment, and the probable purpose of declar- 
ing a concurrent power to be in the states was 
to negative any possible inference that in vest- 
ing the National Government with the power of 
country-wide prohibition, state power would be 
excluded. In effect the second section of the 
18th Amendment put an end to restrictions upon 
the state’s power arising out of the Federal 
Constitution and left her free to enact prohibi- 
tion laws applying to all transactions within her 
limits. To be sure, the first section of the 
Amendment took from the states all power to 
authorize acts falling within its prohibition, but 
it did not cut down or displace prior state laws 
not inconsistent with it. Such laws derive their 
force, as do all new ones consistent with it, not 
from this Amendment, but from power originally 
belonging to the states, preserved to them by the 
10th Amendment, and now relieved from the re- 
striction heretofore arising out of the Federal 
Constitution. 


This line of argument squares nicely with the 
historical conceptions and actualities of our federal- 
ism; but it seems difficult to square it with the 


* Italics are interpolated. 
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wording of the amendment. The amendment cer- 
tainly declares that “Congress and the several states 
shall have concurrent power to enforce this article 
by appropriate legislation.” “Concurrent,” says the 
Court, means “independent.” State prohibition 
laws, says the Court, do not derive their force from 
this amendment. In other words, the states derive 
no power whatever from the amendment except 
perhaps the power to act upon interstate and foreign 
liquor—a power which had already been effectively 
granted to them by act of Congress some years be- 
fore the amendment was proposed. The amend- 
ment took power from the states; they cannot 
legalize liquor. But the amendment conferred no 
substantial power upon them. For all practical pur- 
poses the Court has read out of the amendment the 
declaration that “‘the several states shall have .. . 
power to enforce this article by appropriate legisla- 
tion.’ The word ‘‘concurrent” has likewise disap- 
peared. It seems impossible to construe the fore- 
quoted excerpt in any other way. 

It is curious that so little public attention has been 
given to this pronouncement by the court. It is of 
the highest importance. For manifestly if the states 
derive from the amendment no power to enact pro- 
hibition laws, they are of a certainty under no obliga- 
tion, moral or legal, to enact such laws because of 
the amendment. If the power which they now pos- 
sess to adopt and enforce a policy of state prohibi- 
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tion is merely the power “originally belonging” to 
them, “preserved to them by the 10th Amendment,” 
clearly a state has today, as it has always had, com- 
plete option to adopt or decline to adopt prohibition 
as a State policy. It is probable, not to say certain, 
that a number of states would gladly withdraw the 
legislative vote of approval which they gave to na- 
tional prohibition during the war hysteria of 1918- 
19. This they are powerless to do. But they are un- 
doubtedly absolved from all responsibility in respect 
of its enforcement by the highest priests of Ameri- 
can law. Whatever may be the widespread notion 
to the contrary this is the law of the constitution as 
expounded by its final determiner, the Supreme 
Court of the United States. 

Congress, then, is the only authority that is en- 
dowed with power to enforce national prohibition. 
The states which have failed to enact or have re- 
pealed prohibition laws are not nullifiers, as the drys 
frequently dub them. To the extent that nullifica- 
tion of the eighteenth amendment exists, Congress 
is exclusively responsible. For Congress has not 
attempted to provide for adequate enforcement. 
‘This point cannot be too greatly emphasized. 

Now it is manifest that if Congress enacted a 
sufficient prohibition law and if, with sufficient ap- 
propriations, it were enforced to the limit of 
human possibility, there would be no occasion for 
any state government to act at all, even though the 
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local sentiment was very generally in support of 
prohibition. It is equally manifest that if any state 
enacted such a law and so enforced it there would 
be no occasion for action under the federal law in 
that state. But the states, possessing no power 
under the amendment, are under no duty to adopt 
a policy of state prohibition. Congress, on the 
other hand, possessing full and exclusive power to 
enforce the policy of national prohibition prescribed 
by the amendment, is probably under moral obliga- 
tion to do so even though it could not be compelled 
legally to act. 

Congress has enacted a sufficient prohibition law. 
The National Prohibition Act is a toothful, if not 
a toothsome, measure. Undoubtedly it could be sup- 
plied with a few more wickedly sharp teeth; but 
there is no lack of bite in it as it stands. Why, then, 
is it so widely violated? For the simple reason that 
Congress has never seen fit to set up the machinery 
for its more complete enforcement. That would en- 
tail a vast increase in the number of prohibition 
agents, of prosecuting attorneys, and of courts. The 
cost would be staggering. But the necessary expendi- 
ture would be easily within the possibilities of our 
expansile national pocketbook if Congress were 
really sincere and really believed that more adequate 
enforcement was worth the outlay. 

The monetary cost, however, would be as noth- 
ing compared to the cost to our system of govern- 
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ment. Prior to the prohibition amendment the po- 
lice powers of Congress, although slowly expanding, 
were relatively negligible in contrast with those of 
the states. The states were and are organized for 
the detection and prosecution of crimes in general. 
Only to a limited extent was the national government 
organized for similar purposes. National laws with 
penal sanctions were, after all, laws that were aimed 
at the relatively few. No large force was necessary 
for the discovery of violations and the bringing of 
culprits to bar. The prohibition law in effect pre- 
sents a wholly new problem. If Congress should 
create the machinery for its up-to-the-hilt enforce- 
ment, it must of necessity spread a veritable army 
of federal policemen over the land. It must set 
up a giant bureaucracy emanating from Washington. 
That there would be large scale corruption in this 
bureaucracy is not to be doubted. But that national 
prohibition would be enforced far more extensively 
than it is at present is also not to be doubted. 
Why does Congress hesitate? No doubt its mo- 
tives are mixed. To plead poverty is to hide behind 
a shadow. Surely the United States is not too poor 
to be able to cope with those whom the national 
constitution in result now brands as criminals. To 
say that the states are obligated to do their share 
is likewise no answer. As has been said, the opinion 
of the Supreme Court can be construed to mean only 
that the states are under no obligation either to as- 
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sist in enforcing national prohibition or to adopt a 
policy of state prohibition. ‘This accords with the 
traditions of our federal system. We are not accus- 
tomed to the kind of federalism that calls upon the 
states to enforce a national policy. With a few in- 
conspicuous exceptions the national government has 
from the beginning been sufficient unto itself. It 
has enforced its own policies by direct action upon 
the people, regardless of the states. ‘The Supreme 
Court declares that the eighteenth amendment has 
in no wise changed this system. 

An expansion of federal machinery sufficient to 
meet the needs of humanly possible enforcement 
would unquestionably have grave consequences. A 
gigantic national police force is antipathetical to our 
federal scheme of things. Such a force is neverthe- 
less the plain logic of national prohibition, which is 
itself awry with the fundamentals of that system. 
Objection to the force is objection to the amendment 
itself. Congress, and Congress alone, is responsi- 
ble for putting the zational policy into effect. Con- 
gress has full power to nullify a large part of the 
present nullification of the eighteenth amendment. 
To enact a stringent enforcement law, such as the 
Volstead Act, and to provide enforcement machinery 
that is notoriously far short of adequacy is a gesture 
of sheer hypocrisy. It is politically easy for Con- 
gressmen to bamboozle dry constituencies by ortho- 
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dox regularity toward a dour enforcement law and 
to lay the blame for lax enforcement of national pro- 
hibition upon the sins of state omission. The blame, 
if blame there be, lies wholly at the door of Con- 
gress. The Supreme Court has laid it there, 
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transportation, importation, or exportation 
of intoxicating liquors is written into the con- 
stitution in letters of solid rock. The eighteenth 
amendment does not merely confer power to regu- 
late or prohibit. It prohibits. The only power it 
confers is the power to enforce the policy it irrev- 
ocably fixes. In this respect the amendment dif- 
fers from most of the other provisions of the con- 
stitution. With a few exceptions, such as the 
prohibitions against slavery, the granting of titles of 
nobility, or the imposing of export duties, the con- 
stitution does not fix policies. It grants powers and 
within these powers Congress shapes the policies. If 
national control over the liquor traffic was desirable 
at all, it would doubtless have been far better had 
the amendment followed this usual constitutional 
form—granting the power to Congress to regulate 
or prohibit instead of establishing an inexorable 

policy. 
In one other and more important respect does 
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the prohibition amendment differ from other con- 
stitutional provisions. Unlike nearly all of the 
other thou-shalt-nots of the constitution, it is directed 
to individuals. Practically all of the other constitu- 
tional prohibitions are directed either to the national 
government or the state governments, or to both. 

The policy of prohibition being thus fixed, there 
remains to Congress only the power to determine 
the policy of enforcement. What can Congress do 
within the dual orbit of constitutionality and prac- 
ticality? Let the possibilities be examined. 

(1) Congress can repeal all enforcement legisla- 
tion. There is no denying the power, whatever may 
be thought of the policy. Congress may be morally 
or, from one point of view, even legally bound to 
provide for enforcement. But since there is no way 
that either the moral or the legal obligation can 
be legally enforced, a policy of no national enforce- 
ment unquestionably might be adopted. 

A proposal to repeal the Volstead Act without 
substituting any other plan of national enforcement 
is wholly outside the range of immediate practical 
politics. It is nevertheless certain that such a repeal 
would have effects quite different from what is com- 
monly supposed. In the states where prohibition 
sentiment is strong, state prohibition would remain. 
The situation in these states would be almost iden- 
tical with that which prevailed in the bone dry states 
before the adoption of the eighteenth amendment. 
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That would not be intolerable. But what of the 
other states? Prior to 1920 all of these states had 
a body of liquor laws—tax laws, local option laws, 
licensing laws, and the like. Nearly every such law, 
however restraining, embodied a legal recognition of 
the right to manufacture, sell, and transport intoxi- 
cating liquors for beverage purposes. All such laws 
are now void. The prohibition section of the eight- 
eenth amendment, said the Supreme Court in 1920,? 
“of its own force invalidates every legislative act 
. . . by a state legislature . . . which authorizes 
or sanctions what the section prohibits.” In other 
words, the amendment itself wiped off the statute 
books of the states practically all regulatory liquor 
laws,’ and the states are now powerless to restore 
such laws. If Congress failed to provide for na- 
tional enforcement of national prohibition, and if 
the wet states failed to adopt prohibition as a state 
policy, the liquor business in such states would 
flourish on a scale and under conditions of uncontrol 
never before tolerated. The old saloon would be as 
nothing compared with the lawless new saloon. For 
the new saloon could be subjected to no sort of 


* Rhode Island v. Palmer, 253 U. S. 350 (1920). 

* Vigliotti v. Pennsylvania, 258 U. S. 403 (1922) held that a 
Pennsylvania licensing law of 1887 was not affected by the eight- 
eenth amendment because, as construed by the state supreme court, 
the law did not authorize the sale of liquor for beverage purposes. 
See also Molinari v. Maryland, 263 U. S. 685 (1924) sustaining, 
without opinion, a Maryland law similarly construed. But see State 
v. Green, 148 La. 376 (1921). 
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special legal control. Any conceivable state regula- 
tion, short of prohibition itself, would be a violation 
of the prohibition adamantly prescribed by the eight- 
eenth amendment. ‘This would be intolerable. If, 
therefore, Congress could be induced to pocket its 
moral and legal obligations to enforce the national 
prohibition of the amendment, there is no question 
that the “outlaw” states would be compelled by the 
irony of circumstances to enact prohibition laws. 
They could not and would not abide the unregulated, 
the wholly uncontrolled, sale of intoxicating liquors. 
They could not merely regulate, for that would be 
to legalize what is unqualifiedly forbidden. They 
could adopt no policy save to prohibit—in some 
form or other. 

This is certainly a possible solution. The national 
amendment would in effect result in mandatory state 
prohibition. And the state enforcement laws would 
without doubt vary in sternness and rigidity. There 
would be some opportunity, therefore, to conform 
the law to variations in sectional sentiment. It will 
be pointed out later, however, that there are grave 
difficulties in the way of writing a ‘“‘mild” prohibi- 
tion law that would be both practical and constitu- 
tional. 

(2) Congress might limit the application of the 
National Prohibition Act to the states that have not 
adopted prohibition as a state policy and might adopt 
the prohibition laws of the other states as the na- 
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tional law to be enforced in those states by federal 
officers in federal courts. This would have certain 
advantages over the proposal merely to repeal the 
Volstead Act. It would, for one thing, salve the 
conscience of Congress and save the face of many 
members who are constrained to political dryness by 
their constituencies and the Anti-Saloon League. 
There would be no out and out repudiation of an 
apparent constitutional obligation to enact some kind 
of enforcement law. Such a policy would probably 
operate to induce every state to enact a state enforce- 
ment law. For, as compared with exclusive federal 
enforcement of the harsh national law, the anti- 
prohibition states would doubtless prefer both state 
and national enforcement of a ‘‘mild” state law, if 
such a law be constitutionally possible. If this 
happened the Volstead Act would cease to be ac- 
tually enforced in any state. It would remain merely 
as a threat to any state which might contemplate 
the complete abandonment of prohibition as a state 
policy. Like the proposal for total repeal of the 
national enforcement law, this plan would permit 
local variations in enforcement policies. 

To sustain such a law would it be necessary to leap 
any legal hurdles? Ever since 1825 the United 
States has adopted the criminal laws of the several 
states for enforcement when offenses are committed 
on certain federal property within the states. The 

[ 40 ] 


MODIFICATION 


prosecution is in a federal court. The state law 
applies only when the offense is not specifically cov- 
ered by federal law. Congress could, of course, 
provide a complete criminal code for application in 
such circumstances. It has wisely not seen fit to do 
so. In consequence a very considerable number of 
state criminal laws have been made federal law. 
These state laws, moreover, while similar, are far 
from being identical. A murder committed on fed- 
eral property could be punished by electrocution in 
New York but only by a life sentence in Wisconsin. 
In other words, the constitutional power of Con- 
gress “‘to exercise exclusive legislation . . . over 
all places purchased . . . for the erection of forts, 
magazines, arsenals, dockyards, and other needful 
buildings,” has been exercised, to whatever extent 
Congress elected by adopting the laws of the states. 

This adopting legislation has been sustained by 
the Supreme Court.' Referring to its reenactment 
im. 1395 the Court said’: Uhe effect of the) act. ’1\,.),. 
was to incorporate the criminal laws of the several 
states, in force on July 1, 1898, into the statute, and 
to make such criminal laws, to the extent of such 
incorporation, laws of the United States.” * ‘There 
is, therefore, clear precedent for enforcing even an 


United States v. Paul, 6 Peters 141 (1832); Franklin v. United 
States, 216 U. S. 559 (1910). 
? United States v. Press Publishing Co., 219 U. S. 1 (1911). 
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“exclusive” federal power by adopting the varying 
laws of the states. And this is not the only prece- 
dent. Especially in point are the decisions of the 
Court in respect of the liquor laws passed by Con- 
gress prior to the ratification of the eighteenth 
amendment. The Wilson Act of 1890 and the 
Webb-Kenyon Act of 1913 were enacted under the 
power of Congress to regulate commerce. Prior 
to the former the prohibition states could not pre- 
vent the sale of liquor in original packages brought 
from outside the state.? This, said the court, was an 
“interference” with interstate commerce. The Wil- 
son Act made such liquor upon arrival in a state sub- 
ject to the law of that state. The Act was sustained.° 
But “arrival” was later construed to mean delivery 
to the purchaser, which meant that a person could, 
despite state prohibition, import for his own use 
though not for sale. Hence the Webb-Kenyon Act, 
which prohibited the shipment in interstate com- 
merce of any liquor “‘to be received, possessed, sold, 
or in any manner used, either in the original package 
or otherwise in violation of the law” of any state. 
It was contended that Congress could not thus dele- 


* Apparently in only one field of federal control has the Court 
prohibited Congressional legislation adopting state laws. ‘This is 
the field of admiralty and maritime jurisdiction. Knickerbocker 
Ice Co. v. Stewart, 253 U. S. 149 (1920). This was a five to four 
decision, Mr. Justice Holmes recording a vigorous and convincing 
dissent. See also Washington v. Dawson & Co., 264 U. S. 219 (1924). 

? Leisy v. Hardin, 135 U. S. 100 (1890). 

*In a series of cases beginning with Im re Rahrer, 140 U. S. 545 
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gate to the states its power to regulate interstate 
commerce.’ Said the Court: 


The argument as to delegation to the states 
rests upon a mere misconception. It is true the 
regulation which the Webb-Kenyon Act contains 
permits state prohibitions to apply to movements 
of liquor from one state into another, but the 
will which causes the prohibitions to be applicable 
is that of Congress, since the application of state 
prohibitions would cease the instant the act of 
Congress ceased to apply. . . . So far as uni- 
formity is concerned, there is no question that the 
act uniformly applies to the conditions which call 
its provisions into play,—that its provisions 
apply to all the states,—so that the question 
really is a complaint as to the want of uniform 
existence of things to which the act applies, and 
not to an absence of uniformity in the act itself. 
But, aside from this, it is obvious that the argu- 
ment seeks to engraft upon the Constitution a re- 
striction not found in it; that is, that the power 
to regulate conferred upon Congress obtains sub- 
ject to the requirement that regulations enacted 
shall be uniform throughout the United States. 
In view of the conceded power on the part of 
Congress to prohibit the movement of intoxi- 
cants in interstate commerce, we cannot admit 
that because it did not exert its authority to the 
full limit, but simply regulated to the extent of 
permitting the prohibitions in one state to pre- 


* Clark Distilling Co. vy. Western Maryland R. Co., 242 U. S. 
311 (1917). 
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vent the use of interstate commerce to ship liquor 
from another state, Congress exceeded its au- 
thority to regulate. 


A similar argument, it would seem, could be ap- 
plied to sustain a law of Congress which adopted the 
prohibition laws of the states as the national en- 
forcement law. It may be admitted that the power 
to “regulate”? commerce is more elastic than the 
power to “enforce” prohibition; but in respect of 
both of these powers the Court is powerless to com- 
pel Congress to “‘exert its authority to the full 
limit.” 

There are two points of difference between the 
above mentioned federal law that adopts the criminal 
laws of the states for certain purposes and the Wil- 
son and Webb-Kenyon Acts. The former adopts 
the penalties provided by state laws and enforces 
them as federal penalties in federal courts. ‘The 
latter Acts neither provided federal nor adopted 
state penalties. In effect they merely authorized the 
states to enforce their own penalties in their own 
courts for acts which, in the absence of the law of 
Congress, would be perfectly legal despite state 
prohibitory laws. The difference appears not to be 
substantial; it was not discussed by the Court. In 
fact the statute adopting criminal laws was not re- 
ferred to in the decisions sustaining the federal 
liquor laws. 


[ 44 ] 


MODIFICATION 


The second point of difference is that the liquor 
laws subjected interstate commerce in liquors to fu- 
ture state prohibitions as well as to prohibitions pre- 
vailing at the time of their enactment. It was, on 
the other hand, early held that the act which applied 
state criminal laws adopted such laws as they stood 
at the time of the federal enactment. Subsequent 
amendments, repeals, or additions by the states did 
not become embodied in the federal law. To adopt 
laws that might be thereafter enacted would be an 
unconstitutional delegation of the legislative power 
of Congress. That was the theory. The rule at 
best seems somewhat hair-splitting; for needless to 
say Congress did not at any time meticulously exam- 
ine state criminal codes to satisfy itself as to the 
appropriateness of their requirements. ‘They were 
accepted on faith. However that may be, if the 
same rule should be applied to a national law which 
adopted the prohibition laws of the states, Congress 
could, if it so desired, keep the federal law fairly 
abreast with alterations in the laws of the states by 
a process of annual readoption. 

True, as we have seen, the Supreme Court has 
declared that the power of Congress to enforce pro- 
hibition “is in no wise dependent on or affected by 
action or inaction on the part of the several states 
or any of them.” But this is merely to say that the 
amendment does not make the power of Congress 
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so dependent. It is not to say that Congress may 
not of its own accord exercise its power by making 
it so dependent. Should Congress elect to enforce 
national prohibition by adopting the prohibition 
laws of the states it is scarcely to be believed that 
the Court would inhibit this attempt to solve what 
everybody recognizes as an extraordinary difficult 
and distressing national problem. 

There are, it should be noted, certain other pro- 
visions of the national constitution that would pre- 
vent the adoption of some of the provisions of some 
state prohibition acts. Provisions, for example, for 
the trial of offenses without a jury could not be ap- 
plied to federal courts, and the law of searches and 
seizures in some of the states is unlike that applied 
by federal courts. In enforcing a state law as the 
federal law in that state a United States court would 
of course have to follow the procedural requirements 
of the national constitution. There would be no 
serious difficulty in this. 

It should also be noted that the adoption of state 
prohibition laws by Congress would operate to es- 
tablish in a majority of the states a federal law of 
greater severity than the Volstead Act. In a num- 
ber of respects the enforcement laws in many of the 
states outdistance the national law. They have 
minimum as well as maximum penalties for all of- 
fenses; the national law provides no minimum for 
certain offenses. They permit search warrants for 
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private dwellings upon affirmation of the illegal 
manufacture or possession of liquor; the national 
law prohibits such warrants except when the dwelling 
is used for the sale of liquor. They allow private 
persons and organizations to institute enforcement 
proceedings; the national law does not. Some of 
them wholly prohibit the sale of malt beverages; the 
national law allows the manufacture of so-called 
near beer. Some of them prohibit the sale of liquor 
for medicinal purposes; the national law permits 
prescription by physicians of one pint per person per 
ten days. Some of them make abatement of places 
mandatory upon criminal conviction of maintaining 
a nuisance; the national law does not. ‘These are 
some of the more rigorous provisions of prohibitory 
laws in many states that would become features of 
the national law in such states if Congress should 
adopt the state laws for federal enforcement. 

(3) Demand for “modification” of the Volstead 
Act is frequently heard. If by modification is meant 
a lowering of the penalties, or a lightening of pro- 
cedural requirements imposed on officers, or a re- 
laxation of supervision over non-beverage alcohol, 
medicinal liquor, and sacramental wine, such demand 
is for the most part simply a request that Congress 
enlarge the measure of its hypocrisy by inviting an 
increase of law violation. Most demands for modi- 
fications of this variety are as foolish as futile. 

The more usual demand is for modification of the 
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definition of “intoxicating liquor.”” The law defines 
it as “liquor, liquids, and compounds . . . contain- 
ing one-half of one percentum or more of alcohol by 
volume which are fit for beverage purposes.” (The 
drys resent the phrase “fit for beverage purposes.” 
How could a liquid of any alcoholic content be “fit” 
for beverage purposes!) The advocates of so-called 
light wines and beers desire to have this percentage 
raised. ‘Iwo and three-quarters per cent is often 
proposed. The proposal is absurd. Such a per- 
centage of alcohol will make neither good wine nor 
good beer—in fact it will produce nothing that can 
properly be called wine or beer. The wets would 
be no more satisfied with two and three-fourths than 
they are with one-half of one per cent. What they 
want is beer that is beer and wine that is wine; and 
it requires no chemical or physiological expert to tell 
us that, when they are that, they are intoxicating if 
drunk in sufficient quantities. What many of them 
want also, and more so, is good hard liquor with 
ample alcoholic content, which is of course intoxicat- 
ing. Indeed it is probably true that in the parts of 
the country where prohibition has been and is being 
gaily flouted, the taste for distilled spirits has been 
cultivated by the mere fact of prohibition. Hard 
liquors bulk far smaller in proportion to effect than 
do malt and vinous beverages. They are in conse- 
quence more easily and more profitably distributed. 
It is no negligible fact that one case of rye or Scotch 
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is more readily concealed and delivered than half a 
dozen cases of beer, ale, or wine. 

It is manifestly preposterous to propose that Con- 
gress, in defining intoxicating liquor, should fix the 
percentage of alcohol so high that distilled spirits 
would not be prohibited. But may Congress fix the 
percentage at a point which would not prohibit the 
manufacture, sale or transportation of genuine wine 
and beer? Thirteen per cent, for example, would be 
far more than sufficient for beer; and wine of higher 
voltage may be assumed to have been fortified with 
distilled alcohol. 

It must be frankly admitted that such wine and 
beer would be mildly intoxicating liquors and there- 
fore prohibited by the constitution. But the pro- 
hibition of the eighteenth amendment is not self- 
executing. Without an enforcement law or laws it 
would be nugatory. We are considering here not a 
question of constitutional ethics but the question of 
what is legally practical despite the amendment. To 
be even more candid, we are considering whether the 
amendment can be partially circumvented by valid 
law, to the double end, if possible, that fanatical 
prohibition may be mollified and that a milder en- 
forcement law may be more generally and effectively 
enforced. 

In seeking an answer to this question two anti- 
podal points of law must be borne in mind. The first 
is that Congress cannot legally be compelled to enact 
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any enforcement law. The second is that Congress 
apparently cannot specifically legalize the manu- 
facture, sale, or transportation of beverage liquors 
which are in fact intoxicating. Between these anti- 
podes where does a proposal for modification of the 
law fall and lie? 

It is not always understood that there is a vast 
difference in legal effect between the mere failure 
to provide statutory punishment for an act and a 
positive legalization of the act by statute. If Con- 
gress should modify the definition of intoxicating 
liquors by eliminating the words “beer, ale, porter, 
and wine’”’ and by raising the percentage of alcohol, 
and if the Volstead Act should be left otherwise 
much as it is, this would not expressly legalize the 
manufacture, sale, and transportation of beverages 
containing alcohol in the amount not prohibited. 
The law would simply omit to provide punishment 
for traffic in such beverages. Congress would in 
effect say: ‘For purposes of punishment we define 
intoxicating liquor as a liquid containing such and 
such percentage of alcohol. We say nothing as to 
whether liquids containing a smaller percentage are 
or are not intoxicating.” 

It is difficult to see how such a statute could be 
successfully attacked in the courts. One who manu- 
factured, sold, or transported a beverage not in- 
hibited by the law would commit a legally innocent 
act. It would be legally innocent because unpunish- 
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able. The validity of the statutory definition could 
certainly not be tested by way of a criminal proceed- 
ing against him. Nor could he be reached by in- 
junction. The Volstead Act prescribes the condi- 
tions under which injunctions may issue against 
liquor nuisances. But he would not be maintaining 
a nuisance as defined by the law. 

Let it be conceded, then, that a law which did not 
specifically legalize wines and beer but which merely 
omitted to provide punishment for their manufac- 
ture, sale, or transportation could not be voided by 
the courts because the question of constitutionality 
could not be brought forward in any appropriate 
action. Such a law would nevertheless be wholly 
impractical. In the Volstead Act Congress found 
it necessary to require permits for a number of acts 
not prohibited by the law. Manufacturers of de- 
natured alcohol, medicinal preparations, patent 
medicines, toilet preparations, flavoring extracts 
must secure permits. So must physicians who 
prescribe liquors. So must industrial alcohol or 
denaturing plants and bonded warehouses. If Con- 
gress should perceptibly raise the percentage of 
alcohol laid down in the definition of intoxicating 
liquor, it would be indispensable that permits should 
be required of those who manufacture and sell 
beverages containing alcohol in the percentages not 
prohibited. Some measure of supervision and con- 
trol would be manifestly exigent; and permits or 
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licenses would be the only conceivable method of 
exercising such control. 

But this would entirely change the character of 
the law, for it would expressly legalize the manu- 
facture, sale, and transportation of mildly intoxicat- 
ing beverages. True it would probably still be im- 
possible to test the constitutionality of the law in 
any penal action brought against one who manu- 
factured or sold such beverages. He would be 
committing no punishable offense. But it scarcely 
need be noted that traffic in wine and beer would 
ensue on an extensive scale immediately upon the 
modification of the law in this wise. ‘There would 
be innumerable business operations in connection 
with it; and these would entail the application of 
the usual laws of business. Suppose, for example, 
that one person should bring suit against another 
upon a contract for the sale of wine of alcoholic 
content authorized by the law. The eighteenth 
amendment prohibits the sale of intoxicating liquor. 
Would such a contract be legal if the wine was in 
fact intoxicating? Could the courts avoid passing 
on such a question ? 

Now business law generally is state, not national, 
law. It goes without saying that a federal permit 
to manufacture and sell beverages of the kind here 
under consideration would not authorize such manu- 
facture and sale in any state with a prohibition law 
of stringent definition, just as federal licenses prior 
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to national prohibition did not authorize liquor 
operations in a prohibition state. In such a state 
business transactions in these beverages would be 
outlawed by reason of the state criminal enforce- 
ment law. But what of states which had no pro- 
hibition law or which modified their law to cor- 
respond with the proposed modification of the 
national law? In these latter states the validity 
of federal permits and of business transactions con- 
ducted under them would arise in civil suits either 
in state or in federal courts. In ultimate analysis 
it would seem that the whole question of the legal- 
ity of the business would depend upon the validity 
of the federal permits. That in turn would depend 
upon the competence of Congress to define with 
finality the meaning of the term “intoxicating liquor” 
as used in the eighteenth amendment. ‘This would 
be a federal question which the Supreme Court 
would be compelled to answer. 

To make the matter concretely simple, let us 
suppose that a suit is brought by a manufacturer 
of wine of thirteen per cent alcoholic content against 
a purchaser. The manufacturer is operating under 
a federal permit. The purchaser refuses to pay 
the agreed price. In court he alleges that the con- 
tract is in any case void because it is a contract for 
the sale of intoxicating liquor which sale is prohib- 
ited by the eighteenth amendment. He thereupon 
submits ‘‘expert”’ testimony to prove that a beverage 
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of thirteen per cent of alcohol is intoxicating. The 
manufacturer responds by offering his federal permit 
to show that the contract is not invalid on that 
ground, since Congress has specifically legalized it. 
The issue is thus clearly raised. What would the 
Supreme Court answer? 

In such a case the Court might possibly declare 
that, regardless of the federal permit, the question 
as to whether a beverage of thirteen per cent of 
alcohol is or is not intoxicating is a question of fact 
to be determined by the jury upon the basis of per- 
tinent evidence or testimony, and that the contract 
of sale was valid or invalid in accordance with the 
jury’s finding on this point. This would, of course, 
place all business transactions in alcoholic beverages 
of the non-prohibited content in a state of great un- 
certainty before the law. But the Court would 
more probably answer that the legality of the con- 
tract depended upon the constitutionality of the law 
authorizing the permit. Now the Supreme Court 
has had no little difficulty in defining certain terms 
of the constitution as applicable to specific sets of 
facts. What is ‘“‘ccommerce’’, for example, has given 
no end of difficulty. Lottery tickets are articles of 
commerce, but insurance premiums are not. What 
is a “direct” tax has likewise produced judicial pains. 
A tax on carriages is not direct, but a tax on incomes 
is. In deciding such questions as these the Supreme 
Court has, generally speaking, applied its own 
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principles of political economy to facts of business 
and commercial life that are a matter of common 
knowledge to the casually well informed. It has, 
so to say, followed its own economic nose. But 
what is an “intoxicating liquor’? appears to be a 
different kind of question. It is purely a question 
of fact. There might indeed be endless caviling 
as to what the precise percentage of alcoholic content 
must be. But such caviling is wholly beside the 
mark. We are assuming here the undeniable fact 
that even the moderate wets want liquor that can 
produce intoxication. We are assuming that Con- 
gress has amended the Volstead Act so as expressly 
to permit the manufacture and sale of beverages 
containing thirteen per cent of alcohol. No matter 
where the Supreme Court drew its evidence, whether 
from expert testimony submitted in the contract 
case we are supposing, or from congressional 
debates, hearings, and reports, or from its own ex- 
perience and observation, there is not the slightest 
question that a beverage of any alcoholic content 
that will make reasonably good wine or beer is an in- 
toxicating liquor. 

It is no answer to say that a light wine or beer 
is not intoxicating because most people do not com- 
monly drink enough of such a beverage to ‘“‘put 
them under the table.”” Strange but true, intoxica- 
tion is much more difficult to define than intoxicat- 
ing, despite the common derivation of the words. 


[35a] 


PROHIBITION LEGAL AND ILLEGAL 


Intoxication means a state or condition. Opinions, 
even among the experienced, differ as to when it is 
actually reached. But intoxicating has reference 
to that which will, if pursued to the limit, produce 
the state of intoxication whether it is in fact ever 
reached or not. Rational minds cannot widely 
differ as to that, despite all the variations in human 
bodies and in their seasoned or unseasoned powers 
of resistance or response to stimulation. The per- 
centage of alcohol that will make a beverage in- 
toxicating is certainly somewhat below that which 
will make good wine or beer, however so-called 
“light.” 

It follows, therefore, that the Court could not 
but conclude that the above mentioned contract was 
void, because the law under which the permit was 
granted was void, because it authorized that which 
the constitution expressly prohibited—to wit, the 
manufacture and sale of intoxicating liquor. This 
would not in any wise affect the validity of the 
penal provisions of the law as applicable to intoxi- 
cating liquors of the forbidden alcoholic content. 
It would, however, compel Congress either to return 
to a low percentage definition or to abandon all 
attempt to control by administrative supervision 
the manufacture and sale of wines and beer. The 
latter policy would be unthinkable. It would for 
one thing make extensive violation of the penal 
provisions of the law far easier than at present. 
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For another, it would render the business of manu- 
facturing and vending beverages of alcoholic con- 
tent not proscribed by the enforcement law most 
precarious. Indeed the business would still be an 
“outlaw” business in the sense that it could not 
invoke in the courts the regular rules of business law 
for its conduct and protection. Perhaps it might 
properly be described as semi-bootleg business— 
criminally innocent but civilly outside the pale of 
law. That it would, despite this fact, carry on is 
not to be doubted. Moreover, unlike present day 
bootlegging, it would carry on in the open. ‘There 
would be no necessity for skulking. 

Would such a curious business situation be toler- 
able? It would probably not be as intolerable as 
many might assume. ‘The business would, of course, 
have to adjust its practices to the fact of its ex- 
clusion from the courts. It would doubtless be 
conducted largely on a “cash and carry” basis. Its 
possible unredressable losses would figure in the 
prices charged. It would rest in part on good 
faith. But strange as it may seem there must be 
an amount of good faith even in the conduct of the 
bootlegging business today. 

It is, however, idle to speculate on this possibil- 
ity. Regardless of the strange legal status of the 
business, the increased possibilities for violating 
that which the law forbade would compel Congress 
to resort once more to something approximating the 
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definition of intoxicating liquor embodied in the 
Volstead Act. 

But there is one barely possible alternative. It 
is certain that the Supreme Court does not hunger 
and thirst for the opportunity to ‘“‘mix in” on this 
question of working out a prohibition policy. It is 
reasonably certain that the Court, if there were any 
way possible to do so, would be strongly inclined to 
sustain Congress in any attempt—even an experi- 
mental attempt—at a solution of the present difficul- 
ties. [he Court knows as well as every one else 
the muddle things are in, even though it might not 
be able to “take judicial notice’ of the situation. 
Now the Court has held that it is for the political 
departments of the government—Congress and the 
President—to determine the meaning of certain 
words of the constitution. Notable among these 
is the word “republican” in the clause which de- 
clares: ‘““The United States shall guarantee to every 
state in this Union a republican form of govern- 
ment.’ What is and what is not republican in 
form is held to be a political not a judicial question. 
Might the Court hold that the question as to what 
is and what is not an intoxicating liquor is likewise 
a political question? That would probably be good 
common sense, though it might be very bad law. 
It would place the responsibility for working out a 
liquor policy upon the political departments of the 
government, where it belongs, instead of in the con- 
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stitution. Of course the Supreme Court did not 
put prohibition into the constitution and cannot take 
it out. But the Court has on certain other occasions, 
by highly specious reasoning, enabled Congress in 
the face of practical difficulties to pursue a desired 
policy that was of very questionable constitutional- 
ity. Witness the so-called Insular Cases. 

It must be admitted that this would be a radical 
departure in judicial interpretation. The various 
arguments used in the cases in which questions have 
been held to be political would have no application 
whatever here. Among political questions this one 
would be wholly novel. But, while entirely differ- 
ent, it would not be more novel nor more unreason- 
able than to hold that Porto Rico and the Philippine 
Islands, after complete annexation to the United 
States, were at one and the same time a part of the 
United States and not a part of the United States. 

To constitutional lawyers the possibility of the 
Court’s taking such a stand will seem highly remote. 
It is remote. But it is the sole forlorn hope of the 
wets who seek a legal amelioration of uncompromis- 
ing prohibition. For it seems perfectly obvious 
that unless the Court is willing to say that Congress 
has final power to define “intoxicating liquor,” no 
real modification of the National Prohibition Act is 
possible. ‘The absurd one-half-of-one-percent defi- 
nition may be made a little less absurd; but it may 
not be made to satisfy. 
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heard and still hear a deal of talk about its 

invasion of the sphere of states rights. Much 
of this talk seems to be premised upon the assump- 
tion that certain powers belong inherently to the 
states. In 1920 it was seriously argued before the 
Supreme Court by distinguished members of the bar 
that the ninth and tenth amendments to the constitu- 
tion rendered void an amendment which withdrew 
from the states any important police power, such 
as the power to control the sale of intoxicating 
liquor. The ninth amendment declares that “‘the 
enumeration in the constitution, of certain rights, 
shall not be construed to deny or disparage others 
retained by the people.” The tenth declares that 
“‘the powers not delegated to the United States by 
the constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the 
people.” The contention that these amendments 
made the valid adoption of the eighteenth impossible 
was, despite the high source of its urging, manifestly 
absurd. ‘The Supreme Court apparently gave it the 
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slight consideration it deserved. In announcing the 
conclusions of the court, for no opinion was written, 
the majority merely said: “The prohibition . . . as 
embodied in the 18th Amendment is within the 
power to amend.””* Even the judges who dissented 
on other points in that case fully concurred on this 
point. Any other conclusion would have been pre- 
posterous. 

Let the innovational character of the eighteenth 
amendment be freely conceded. It withdrew power 
from the states and from the people. It did not 
merely grant power but attempted to fix an im- 
placable policy. It vastly increased the hitherto 
limited police power of Congress. It vastly cur- 
tailed the police power of the states. Unlike most 
other constitutional prohibitions it was directed not 
to the national or the state governments but to indi- 
viduals. It was a sumptuary fiat quite different from 
anything else found in the constitution. Let its far- 
reaching institutional effect be conceded. Let it be 
conceded that the good people of 1789 would have 
been horrified at any such invasion of state powers, 
although, incidentally, they would probably have 
regarded state prohibition as almost equally hor- 
rendous. Even so, how could it be rationally argued 
that by the ninth and tenth amendments they in- 
tended to make the division of powers between the 
nation and the states static throughout eternity— 
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so static indeed that it could not be changed even 
by the difficult process of amending the constitution ? 

One may indeed with propriety argue that 
national prohibition was a mistake and that the 
power to regulate or prohibit the sale of intoxicating 
liquors should have been left with the states. Such 
an argument is both interesting and tenable. But 
it is now practically unimportant. There is noth- 
ing sacrosanct about states rights. The states derive 
their rights neither from nature nor from God. 
The liberty of the states is, like the liberty of the 
individual, wholly a question of political expediency. 
Perfectly voluntarily, through the constitutionally 
prescribed action of their legislatures, the states 
surrendered their power to authorize the sale of 
liquor. Only two small states, Connecticut and 
Rhode Island, failed to join the big parade of ratifi- 
cation. Today this seems almost incredible, so far 
have we drifted from the virtuous self-abnegation 
of war times, and so great has been the reaction 
against prohibition as a national policy. It is never- 
theless true. That is what happened. The two 
houses of Congress, by two-thirds votes, and ninety- 
two separate legislative bodies in the states voted 
to withdraw from the states the power to license 
or to permit local option or to adopt any other 
policy in respect of intoxicating liquors except the 
policy of prohibition. Moreover, apparently that 
right has passed beyond the recall by the states. In 
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all probability the amendment can be neither re- 
pealed nor substantially altered. 

What rights, then, if any, remain to the Hae 
First of all it may be noted in passing, though the 
point is not of much practical importance, that the 
states may by reference adopt the National Prohibi- 
tion Act in whole or in part as the prohibition law 
of the state; and some of them have done so, though 
most of them have acts of their own written in 
extenso. ‘The general rule, however, is that they 
can adopt the federal law only as it stands at the 
time of adoption by the state. To adopt the act as 
it might thereafter be amended would be an invalid 
delegation of the legislative power of the state to 
Congress.t. ‘The right to follow explicitly the cap- 
taincy of Congress is after all not a right to sing 
pzans about. 

In the second place the states may apparently go 
Congress one or several better in the matter of 
harsh enforcement. It is somewhat strange that 
there has not been a larger amount of litigation over 
conflicts of this kind. There has been sufficient, 
however, to indicate the direction of the wind. For 
example, the National Prohibition Act provides that 
“it shall not be unlawful to possess liquors in one’s 
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*Ex parte Burke, 212 Pac. 193 (Cal., 1923); Ex parte Mantell, 
216 Pac. 509 (Nev., 1923), holding the act void on other grounds; 
State v. Intoxicating Liquors, 117 Atl. 588 (Me., 1922) ; Opinion of 
Justices, 239 Mass. 606 (1921). But see Commonwealth v. Alder- 
man, 119 Atl. 551 (Penn., 1923). 
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private dwelling ... for use only for the personal 
consumption of the owner thereof and his family 
residing in such dwelling and of his bona fide guests 
when entertained by him therein.”” Whether or not 
this phraseology amounts to an express legalization 
of such possession is open to question. The owner 
certainly receives no direct permit from the govern- 
ment. Perhaps this clause may be construed merely 
as declaring that no punishment will be imposed by 
the federal government for such possession. How- 
ever that may be, the Georgia law, like the laws 
of many other states, prohibits the possession of 
liquor for any purpose even though lawfully acquired 
prior to the prohibition advent. The Supreme 
Court had no qualms in sustaining this law against 
the contentions that it was ex post facto and a dep- 
rivation of property without due process. ‘The 
point was apparently not raised, however, that the 
law was in conflict with the Volstead Act in that it 
prohibited what that Act permitted. Again, the 
National Act provides that “no one but a physician 
holding a permit to prescribe liquor shall issue any 
prescription for liquor.”” And the conditions un- 
der which permits may be granted and prescriptions 
issued and filled by pharmacists are laid down in 


*Samuels v. McCurdy, 267 U. S. 188 (1925). The Supreme 
Court of Florida held void, on this ground, a state law which 
limited the quantity that might be possessed. Hall v. Moran, 81 
Fla. 706 (1921). But see State v. Moore 212 Pac. 349, (Idaho, 
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great detail. Does this confer a right which the 
states may not abridge? Apparently not* though 
the brief opinion which the Supreme Court read 
was complicated by the fact that a curiously irrele- 
vant contention had been made in respect of the 
fourteenth amendment. Said the Court: ‘The 
opinion of the court below indicates it was there 
maintained that Congress, by the Volstead Act, 
granted some right or privilege which is protected 
by the 14th Amendment, and may not be abridged by 
state or municipality. . . . Neither the 18th Amend- 
ment nor the Volstead Act grants the right to sell 
intoxicating liquors within a state. And certainly 
nothing in that act lends color to the suggestion 
that it endows a pharmacist with the right to dis- 
pense liquors, for which he may claim the protection 
of the 14th Amendment.” 

It seems clear, therefore, that the federal pro- 
hibition law probably confers no rights which the 
states are bound to respect. There is little, if any- 
thing, that stands in the way of their being as dry as 
they please. If they believe one-half of one per 
cent to be dangerous, they may cut it down to zero. 
That likewise is interesting but unimportant. The 
only important question is: What if any rights re- 
main to those states in which sentiment for rigid 
prohibition is weak and waning? 

(1) While the Volstead Act retains its uncom- 


* Hixson v. Oakes, 265 U. S. ena 
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promising definition of intoxicating liquor, they can, 
of course, as a few of them have done, refuse to 
adopt prohibition as a state policy. They are under 
no obligation to do so. As has been said, the Su- 
preme Court has clearly absolved them from any 
such duty. So long as Congress fails to furnish the 
stupendous force of federal ferrets adequate to en- 
forcement and a vast increase of courts or judges, a 
hands-off policy by any state means extensive viola- 
tion of the national law. This complicates the 
general police problem of the state, especially in 
the larger cities; but that cannot be helped. Ina 
memorandum accompanying his approval of the 
repeal of the New York prohibition law in 1923, 
Governor Alfred E. Smith wrote: 


After repeal there will still rest upon the 
peace officers of this State the sacred responsibil- 
ity of sustaining the Volstead Act with as much 
force and as much vigor as they would enforce 
any State law or local ordinance, and I shall ex- 
pect the discharge of that duty in the fullest 
measure by every peace officer in the State. The 
only difference after repeal is that today the 
police officer may take the offender for prosecu- 
tion to the State court, to the federal court or 
to both. After the repeal of the Mullan-Gage 
Law the prosecution must be where it belongs— 
in the federal court. 


Some months later on Governor Smith called 
a conference of state and local police officers, as well 
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as federal enforcement agencies, and reiterated the 
need for cooperation. ‘Thereafter New York state 
troopers and the police of the various cities of the 
state did render some assistance in enforcing the 
national law. But however sincere the Governor 
may have been—and there is no reason to doubt his 
sincerity—his view of the law is open to serious 
question. ‘There is no statute in New York impos- 
ing any duty upon state peace officers to enforce 
federal penal laws. And certainly the Volstead Act 
imposes no such duty upon them, if, indeed, that 
were constitutionally possible, which is doubtful. 
Referring to a liquor arrest by New York troopers 
the Supreme Court in 1927 spoke of it as a “‘sup- 
posed duty”’ and declared: ‘‘Whether the laws of the 
state actually imposed upon the troopers the duty 
of aiding Federal officials in the enforcement of the 
National Prohibition Act we have no occasion to 
enquire.”* But whatever their legal duty may be, 
it seems patent that in a state with strong wet senti- 
ment no amount of suasion, official or otherwise, 
will convince state and local officers that they are 
under a duty whole-heartedly to assist. Moreover, 


*On May 21, 1926, President Coolidge issued an order authoriz- 
ing the appointment of state, county, and municipal officers as pro- 
hibition officers of the Treasury Department. The order gave rise 
to a storm of protest in which its legality was questioned. The 
order did not however, impose duties; it merely authorized appoint- 
ments, which the local officers were free to accept or reject. It was 
never acted upon. 

* Gambino v. United States, 72 L. ed.—(Decided December 12, 
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their assistance is at present not greatly needed; for 
since the Volstead Act must be enforced primarily 
if not exclusively in federal courts,’ federal agents 
alone can usually supply these courts with all the 
business they are physically capable of handling. 

(2) These unconverted states may, on the other 
hand, as most of them have done, adopt prohibition 
as a state policy and leave the actual enforcement of 
the law to the tender mercies of unsympathetic local 
communities. The net result is often much the same 
as if no state law existed. New York and Balti- 
more are probably no wetter than Detroit, Chicago, 
and St. Louis. Indeed, as an alternative there is 
something to be said in favor of no state law at 
all. It centers responsibility for national prohibi- 
tion where it belongs, on the federal government. 
There can be no passing the buck, if an accurate 
vulgarism may be condoned in connection with this 
high-toned business of prohibition enforcement. And 
it certainly lessens corruption among municipal po- 
lice, leaving an almost exclusive monopoly of that 
field to federal agents. These are advantages, how- 
ever they may be disputed by the drys. 

(3) But obviously neither of these plans is a 
“‘solution” of the vexing prohibition problem, though 
it is not impossible that they are the only solutions 


*On this point there is some conflict, See Ex parte Gounis, 304 
Mo. 428 (1924) ; United States v. Sumner, 211 N. Y. S. 705, affirmed 
216 App. Div. 782 (1926); People v. Wade, 214 N. Y. S. 187 
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we shall ever get. While the Volstead Act remains, 
is there anything that the states can legally do to 
ameliorate the present situation? Contrary to 
general impression and to the tenor of a few state 
cases,’ there is probably no reason why a state might 
not enact a prohibition law fixing a higher percent- 
age of alcohol than that contained in the national 
definition of intoxicating liquor. Certainly the 
Supreme Court has said nothing to imply that this 
might not be done. It has had no occasion to pass 
directly upon the point; but it has said: ‘‘Each state, 
as also Congress, may exercise an independent judg- 
ment in selecting measures to enforce prohibition. 
Such as are adopted by Congress become laws of the 
United States, and such as are adopted by a state 
become laws of that state. “They may vary in many 
particulars, including the penalties prescribed, but 
this is an inseparable incident of independent legis- 
lative action in distinct jurisdictions.” ” 

If a state law merely provided punishment for the 
sale of beverages containing more than thirteen 
per cent of alcohol, it is difficult to understand how 
such a law could be held void solely because Con- 
gress has elected to apply a test appropriately ap- 
plicable to infants and non-alcoholic neurotics. Such 
a state would say in effect: ‘‘Whether the lower con- 


* Haile v. Gardner, 82 Fla. 355 (1921); Hall v. Moran, 81 Fla. 
706 (1921) ; State v. Gibbons, 118 Wash. 171 (1922). 
? United States v. Lanza, 260 U. S. 377 (1922). 
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tent is intoxicating or not, we are prescribing penal- 
ties only for the manufacture and sale of the higher 
content.” A state cannot be constrained to do more 
if it elects not to do so, just as it cannot be com- 
pelled to enact any enforcement law if it chooses not 
to enact one. Even if the Supreme Court declared 
such a law invalid—which is not to be believed— 
the declaration would at most simply clear the state 
statute book of any enforcement law. 

But the difficulties in such a statute are twofold. 
In the first place, although the state law were 
meticulously drafted so as not expressly to legalize 
the sale of beverages of the lower alcoholic content, 
it would nevertheless be popularly construed as an 
express authorization. It would indeed be regarded 
as a more direct authorization than the enactment 
of no law at all. Assume that the national law would 
remain unaltered. Punishment under it could and 
would be inflicted for acts which the offender would 
feel were positively legalized by his own state. The 
resulting situation would not be gratifying to a 
people who have prided themselves upon having 
shown some capacity for decent self-government 
under a federal system that has always been some- 
what complicated. 

In the second place, such a law would be practi- 
cally impossible. Its ultimate objective, however it 
was phrased, would be to permit traffic in wines and 
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beers. If the federal prohibition force turned its 
attention to the suppression of this traffic, this 
objective would be largely defeated. The govern- 
ment of the nation and the government of the state 
would be at bloodless war in the matter of policies. 
If, on the other hand, the federal force, on orders 
from above, adapted its operations to the unpro- 
claimed but unambiguous policy of the state law, the 
state itself would quickly be stampeded into repeal- 
ing the law or changing its character. The manu- 
facturers and sellers of wines and beers could not 
be allowed to go their way without control. They 
would have to be subjected to legal restraint. But 
any legal restraint conceivable would specifically 
authorize their business. Specific state authoriza- 
tion of the manufacture and sale of any beverage 
that was in fact intoxicating would be contrary to 
the stubborn eighteenth amendment. The state 
which attempted that would be “up against” the 
same proposition that Congress would encounter in 
attempting to liberalize the definition of intoxicating 
liquor. Even if the Supreme Court held that the 
question what is an intoxicating liquor is a political 
question to be determined by the political depart- 
ments of the government, a state law that positively 
legalized what Congress positively forbade would 
have to be held invalid. Indeed, while one half of 
one per cent holds sway on the national throne, it 
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would apparently be impossible for a state expressly 
to legalize even a paltry two and three quarters,’ 
although a state might, as has been said, without 
such express legalization, merely provide punishment 
for the sale of the higher percentage, if that were 
practical, which it is not. 

(4) It has been pointed out that if Congress 
should repeal the Volstead Act, the ‘‘renegade”’ 
states would by force of circumstances be compelled 
to adopt some kind of state prohibition. It has been 
suggested also that they would be likely to do so 
if Congress adopted the prohibition laws of the 
several states as the national law and applied the 
Volstead Act only in those states that had no such 
law. Whether they could, in the event of the 
repeal of the national law enact a law with a liberal 
definition of intoxicating liquor would depend upon 
whether the Supreme Court would hold not only 
that this was a political question but also that it 
might be determined by the political departments of 
the state governments. That would be going 
rather far in the matter of generous interpretation. 
But repeal of the Volstead Act without substitution 
is at best so remote that any discussion of what the 
states might do in that contingency is idle speculation. 

If, on the other hand, Congress should adopt the 
state prohibition laws as the law of the nation, 
Congress would in effect be enacting their several 


* Jones v. The Selectmen of Weston, 238 Mass. 218 (1921). 
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definitions of intoxicating liquor into national law. 
This would be action by the political departments 
of the national government. If the meaning of in- 
toxicating liquor were held to be a political ques- 
tion, these laws would be valid. ‘There could in 
consequence be variations from state to state in 
accordance with variations in prevailing sentiment. 
In a country as large and diversified as this is, with 
elements of population varying in race, habit, taste, 
social background, ethics, religion, and other re- 
spects, that would be as it should be. This polyglot 
people cannot by law be moulded to a simplified 
standard of one-track conduct, whatever may be 
ideally best for their souls and bodies. 

Most of the outspoken anti-prohibitionists, in 
arguing for the repeal or modification of the amend- 
ment or the law, have taken firm stand against the 
return of the saloon. Could that be prevented in 
case Congress should adopt state prohibition laws 
which, with judicial sanction, legalized the manu- 
facture and sale of wines and beers? It could cer- 
tainly be prevented by statute; which does not neces- 
sarily mean that something corresponding to the 
saloon would completely disappear. The saloon 
has not disappeared as things are. Its glittering 
lights are dimmed; but in practically all of the larger 
and many of the smaller cities the saloon remains 
on in the degraded form of the ubiquitous speakeasy. 
These resorts for the thirsty would not vanish unless 
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the states and their local governments accepted the 
new gift of partial freedom with genuine determi- 
nation to make the milder prohibition law work. 
Whether this would or would not be the outcome 
is open to question. ‘There would certainly be varia- 
tions in result. 

In respect of the traffic in wines and beers, a state 
could adopt almost any policy that seemed desirable. 
The dry states would of course continue to pro- 
hibit it. The wet states could return to the plan 
of local option in the matter. They could prohibit 
sale for consumption on the premises. ‘They could, 
and would if they permitted private sale, adopt a 
license system. Or they might establish a state 
dispensary system, with or without limitation on the 
amount of individual purchases. ‘The traffic could 
unquestionably be kept in tight governmental leash 
if, as has been said, the states and local communities 
were amind to keep it so. 

If they were not of such mind, it might as well 
be recognized that the legalization of wines and beer 
would offer enormously greater facilities for viola- 
tion of the law against heavier liquors than now 
exist. [he opening up of innumerable loosely 
regulated places for the sale of wines and beers, 
whether by the glass or the bottle, would make at 
least the retail end of the bootlegging business so 
easy as to be almost wholly lacking in adventure. 

In the forementioned memorandum of Governor 
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Smith on the repeal of the Mullan-Gage Act, he 
said: 


It is impossible to divorce from the public 
mind the impression that the definition of an in- 
toxicating beverage as containing not more than 
one-half of one per cent of alcohol was written 
by the fanatical drys in defiance of the general 
experience of mankind and of actual fact. It 
seems to me that common sense backed up by 
good medical opinion can find a more scientific 
definition of what constitutes an intoxicating 
beverage. Such a definition should be adopted by 
Congress as a proper and reasonable amendment 
of the Volstead Act and a maximum alcoholic 
content should be prescribed by Congress which 
would limit all states to the traffic in liquors 
which are in fact non-intoxicating within the 
meaning of the Eighteenth Amendment. Sub- 
ject to that limitation each state should there- 
after be left free to determine for itself what 
should constitute an intoxicating beverage. 
States which then wished to limit traffic to 
beverages containing not more than one-half of 
one per cent of alcohol would be free to do so 
and those which desired to extend the traffic to 
the maximum limitation allowed by the federal 
statute would be equally free to do so. There 
could be within the limitations of the maximum, 
many differences of degree, extending to the 
complete prohibition by some states of traffic in 
liquor containing any alcohol whatever. 

This would be in a ie with the freedom 
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and liberty of different states with differing local 
conditions to legislate for themselves, subject al- 
ways to the maximum.limitation enacted by Con- 
gress which would be paramount. 

I offer this as a constructive suggestion which 
will relieve the country from the stress of this 
perplexing question which affords such a wide- 
spread difference of opinion and thus give our 
people a chance to turn their minds to other and 
greater questions that are pressing for solution. 


Thus did Governor Smith propose something in 
the nature of a partial recapture of the right which 
the states relinquished in ratifying the eighteenth 
amendment. And in his letter to the Democratic 
convention at Houston in June, 1928, as well as in 
his acceptance speech of August 22, he indicated 
that he still regards this as a possible solution. 
The proposal is legally possible in everything except 
its vitals. No “‘scientific definition” of an intoxi- 
cating beverage could possibly fix an alcoholic con- 
tent that would give the states any leeway worth 
striving for. As has been said, and as everybody 
including Governor Smith knows, even the most 
moderate wets want wine and beer that are in fact 
intoxicating by any kind of scientific definition. And 
they will be satisfied with nothing less. hey can not 
have this legally unless the Supreme Court can be 
induced to say that Congress has complete and final 
power to define. 
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ratify or reject the federal constitution, that 

blazing anti-centralist, Patrick Henry, thun- 
dered his denunciation of the document because it 
contained no adequate bill of rights. “You have,” 
he said, “‘a bill of rights to defend you against the 
state government, which is bereft of all power, and 
yet you have none against Congress, though in full 
and exclusive possession of all power! You arm 
yourselves against the weak and defenseless and ex- 
pose yourselves naked to the armed and powerful. 
Is not this a conduct of unexampled absurdity? ... 
The officers of Congress may come upon you now, 
fortified with all the terrors of paramount federal 
authority. Excisemen may come in multitudes; for 
the limitation of their numbers no man knows. They 
may, unless the general government be restrained by 
a bill of rights, or some similar restriction, go into 
your cellars and rooms, and search, ransack and 
measure everything that you eat, drink and wear.” 
That little word “drink” was certainly more pro- 
phetic than Henry could have realized, although 
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had he been speaking one hundred thirty odd years 
later his thought would naturally have been of pro- 
hibition-men, instead of excisemen. 

At any rate, as is well known, objection to the 
constitution on the ground that it lacked a bill of 
rights led to what was in effect conditional adop- 
tion by many of the states. And the first Congress, 
led by Madison, proposed a series of amendments 
most of which were speedily ratified. Never were 
certain of these first ten amendments so important 
as they have been since the adoption of the eigh- 
teenth amendment. 

It is a fact, though not a curious fact, that the 
statesmen of the constitution-making era who op- 
posed the adoption of the instrument appear not to 
have thought of the amending process as a possible 
avenue by which the nation might encroach upon the 
powers of the states. Attention was focused 
wholly on the process as a means of curbing national 
power. Hear Patrick Henry again, in the same 
Virginia convention: 


To encourage us to adopt it [the constitu- 
tion] they tell us that there is a plain, easy way 
of getting amendments. When I come to con- 
template this part, I suppose that I am mad, or 
that my countrymen are so. The way of amend- 
ment is, in my conception, shut. . . . What is 
destructive and mischievous is, that three-fourths 
of the state legislatures or of the state conven- 
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tions must concur in the amendments when pro- 
posed! In such numerous bodies, there must 
be necessarily some designing, bad men. ‘To sup- 
pose that so large a number as three-fourths of 
the states will concur, is to suppose that they 
will possess genius, intelligence and integrity, 
approaching to miraculous. It would indeed be 
miraculous that they should concur in the same 
amendments, or even in such as would bear some 
likeness to one another; for four of the smallest 
states that do not collectively contain one-tenth 
part of the population of the United States, may 
obstruct the most salutary and necessary amend- 
ments. . . . A bare majority in these four small 
states may hinder the adoption of amendments; 
so that we may fairly and justly conclude that 
one-twentieth part of the American people may 
prevent the removal of the most grievous incon- 
veniences and oppression by refusing to accede 
to amendments. A trifling minority may reject 
the most salutary amendments. Is this an easy 
mode of securing the public liberty? It is, Sir, 
a most fearful situation when the most contempti- 
ble minority can prevent the alteration of the 
most oppressive government; for it may, in many 
respects, prove to be such. Is this the spirit of 
republicanism ? 


Now Mr. Henry’s argument is beautifully apt as 
applied to a repeal of the eighteenth amendment, 
now that it is actually a part of the constitution. A 
“contemptible minority” can prevent the alteration 
of this ‘‘oppressive’”’ feature of the national govern- 
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ment. But, let it not be forgotten, a contemptible 
minority could likewise have prevented the national 
government from ever having had this power. 
Apparently it did not occur to Henry or to the other 
oppositionists of his day that the amending process 
could be used to encroach upon the powers of the 
states. And small wonder. An encroachment to 
which three-fourths of the states agreed by action 
of their accredited representatives (not to mention 
the twenty-three twenty-fourths which actually 
agreed to the eighteenth amendment) could be as- 
sumed to be an encroachment acceptable to the states. 
But the best laid schemes of democracies, as of all 
other governments, sometimes go awry. It so hap- 
pens that, in respect of the prohibition amendment, 
the assumption of general concurrence, however true 
in the turbulent years of its adoption, is no longer 
true. If the amendment were submitted again today 
it is highly unlikely that it would be ratified. We 
are repenting our war-bride in leisure, with small 
possibility of a legal divorce. 

There are those who tell us that the law and the 
administrative practices that have been adopted for 
the enforcement of the eighteenth amendment are 
leeching the life blood from several of the guaran- 
ties of our great bill of rights, transforming them 
into hollow husks of words. They say that the 
right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
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searches and seizures is being violated, though the 
fourth amendment declares that it shall not be. 
They say that persons are being compelled in 
criminal cases to be witnesses against themselves, 
though the fifth amendment prohibits this. ‘They 
say that persons are being “‘subject for the same 
offense to be twice put in jeopardy of life and limb” 
which the fifth amendment also proscribes. ‘They 
say that accused persons “‘do not enjoy the right to 
a speedy and public trial by an impartial jury,” 
which is guaranteed by the sixth amendment. 

All these accusations of the impairment or 
destruction of fundamental constitutional rights by 
operations under the eighteenth amendment are 
freely and furiously flung. It is worth while, there- 
fore, to look at the facts somewhat closely. Certain 
it is that interest in these ancient rights has been 
newly revived, if for no other reason than that 
deriving from the great number of people who are 
now directly or indirectly affected by them, as com- 
pared with the relatively few who were formerly in 
danger of need to invoke their personal application. 
Such increase of interest, for example, in the search 
and seizure protection is startlingly reflected in judi- 
cial statistics since the National Prohibition Act be- 
came effective in January, 1920. In the first six 
years of the operation of the law more than seven 
hundred cases involving the admissibility of legally 
obtained evidence were reported in the American 
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Digest. That must be only a small fraction of the 
instances in which such questions have been actually 
raised. Of this number nearly six hundred were 
cases arising out of liquor law violations, and nearly 
five hundred of these were in the federal courts. 
Manifestly the law of searches and seizures was 
never so important and never so active as it is today. 
In the one hundred and thirty years preceding pro- 
hibition only a fraction of this number of search and 
seizure cases emerged in federal courts. 

What is the law governing searches and seizures? 
It is in a highly chaotic state. No complete picture 
of the situation can be given here. ‘That would 
necessitate too deep a delving into the labyrinth of 
technicalities that go to make up the law of evidence. 

The provisions of the national constitution that 
prohibit unreasonable searches and seizures and com- 
pulsory self-incrimination, the two in fact being very 
closely connected, apply only to the federal govern- 
ment. They do not limit the states.t. Most of the 
states, however, have similar prohibitions in their 
own constitutions, New York being one of the few 
exceptions; there the prohibition is merely statutory. 
But the fact that the national courts declare what 
the national provisions mean and the state courts 
declare what the state provisions mean makes pos- 


These protections have not been held to be embraced within 
the guarantee of due process of law. ‘Twining v. New Jersey, 211 
U. S. 78 (1908). 
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sible one law of searches and seizures for the nation 
and several differing laws of searches and seizures 
for the states. And that is precisely what we have. 

The essential elements of the national rule have 
been expounded by the Supreme Court. A reason- 
able search and seizure does not always require a 
search warrant which, in the further words of the 
fourth amendment, may issue only “upon probable 
cause, supported by oath or affirmation, and particu- 
larly describing the places to be searched and the 
persons or things to be seized.” Of course the most 
obvious instance of a search that is reasonable, 
though made without a warrant, is one that is made 
when a violation of the law is committed in the 
presence of searching officers who have made no 
illegal entry. When, for example, prohibition 
agents, more or less successfully disguised in evening 
clothes, enter a fashionable night club or restaurant 
and are served with champagne or other stimulating 
refreshment, or when, more successfully undisguised 
but unknown, they enter a speakeasy and are served 
with so-called whisky, whether relatively good or 
otherwise, a search of the premises without a war- 
rant is wholly reasonable. It could not be made 
more reasonable by securing a warrant swearing to 
the witnessed violation. 

It is a fact, however, that practice in this matter 
varies in different jurisdictions, even among federal 
prohibition officers. In New York City, for instance, 
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a raid in such circumstances immediately gives warn- 
ing to similar offenders in the neighborhood and 
enables them to avoid being caught similarly nap- 
ping. The custom is usually followed, therefore, of 
sampling in advance around a neighborhood, of 
swearing out warrants against each of the violators, 
and subsequently making a series of swift and spec- 
tacular regional raids. But across the river in New 
Jersey warrants are seldom used in such cases. 
Searches are made on the spot at the time when the 
violation of the law is committed in the presence of 
enforcement officers. Needless to say there is a 
good deal of difference of opinion as to what con- 
stitutes “in the presence of’ the officers. In fact 
around prohibition there is developing an even more 
tangled skein of law as to the meaning of this phrase 
than has developed in another field of the law con- 
cerning what constitutes a contempt committed “‘in 
the presence of the court.” 

A search may also be made without a warrant of 
a motor car, boat, or other vehicle of transportation 
provided there is reasonable and probable cause— 
that is, as Mr. Chief Justice Taft put it, “upon be- 
lief reasonably arising out of circumstances known 
to the seizing officer.”” A reasonable search, in other 
words, is one that is justified by facts known be- 
fore the search, not by facts discovered by the search. 
The rule that a warrant is unnecessary in such cases 
was laid down by the Supreme Court in March, 
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1925. The argument derives from alleged practical 
considerations. A vehicle of transportation though 
heavily laden with inhibited but much coveted liquid 
contraband, may be speedily whisked out of reach. 
Time is the essence. ‘To require the enforcement 
officer to rush off to a United States commissioner 
or court for a warrant might and probably often 
would make the search and seizure impossible. We 
must be reasonable about the reasonableness of 
searches and seizures, the Supreme Court said in 
effect, and pointed to the fact that Congress had 
in a number of instances, long before the coming of 
prohibition, provided for similar searches and seiz- 
ures of vehicles of transportation without warrants 
but with warrant. 

Conceding the firmness of this ground for distinc- 
tion the rule is manifestly not easy to apply. Take 
the Carroll case itself in which the rule was first laid 
down by our highest court.t. What constitutes ‘‘be- 
lief reasonably arising out of circumstances known 
to the seizing officer?’ In that case it arose out of 
the fact that two and one-half months prior to the 
stopping, searching, and seizing of a motor car upon 
the road, the seizing officers had negotiated with the 
alleged bootleggers who drove the car for the pur- 
chase of three cases of whisky. The purchase was 
never consummated. ‘The officers never saw a drop 
of the liquor. A majority of the court held that 


* Carroll v. United States, 267 U.S. 132 (1925). 
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this nevertheless constituted a sufficient probable 
cause. But two members of the court disagreed. 
‘‘Has it come about,” said Mr. Justice McReynolds, 
‘that merely because a man once agreed to deliver 
whisky, but did not, he may be arrested whenever 
thereafter he ventures to drive an automobile on 
the road to Detroit!” 

Recent cases in the lower federal courts indicate 
the difficulty of applying the rule. Thus, to give 
only two illustrations: A prohibition officer was in- 
formed by some unidentified person that motor cars 
carrying liquor from an ice plant were often parked 
in front of the plant. He saw an employe’s car 
parked there and later observed the car, apparently 
heavily loaded, as indicated by the sagging springs, 
being carefully driven over rough places in the high- 
way. These facts, said the court, were not sufficient 
to justify search without a warrant. But where a 
loaded truck was moving on a stormy night from a 
place where information had been received that in- 
toxicating liquor was to be landed, and cases like 
those in which liquor is usually packed were seen 
through the slatted sides of the truck, a search with- 
out a warrant was deemed justified.’ 

Both the rule and its application have, like nearly 
everything else connected with prohibition, been se- 


*Emite v. United States, 15 F. (2d) 623 (1926). 
*Lafazia v. United States, 4 F. (2d) 817 (1925). 
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verely criticised on the one hand and highly lauded 
onthe other. This at least must be said. The fran- 
tic fear that was widely and wildly expressed when 
the rule was first promulgated in 1925 has not been 
borne out by events. Motor cars have not been 
indiscriminately held up on the highways by federal 
agents prying for liquor. And, though there doubt- 
less have been outrages, everybody will probably ad- 
mit that a good many cars transport a good deal of 
liquor a good many times to the certain knowledge 
of a good many people, without much danger of 
molestation. Yet against the possible, though by no 
means probable, day, in which the number of federal 
enforcement agents is vastly increased, it is impor- 
tant to note the situation in which this rule of law 
places the drivers of motor cars. 

An owner who has his car stopped and searched 
has no redress, even if no liquor is found, provided 
the searching officer can convince the court that he 
had reasonable cause to make the search. If, on 
the other hand, the officer cannot so convince the 
court the car must be restored to the owner, even if 
liquor is found. In such case also the owner may 
sue the searching officer for damages. But every- 
body knows what a superb remedy that is, unless, 
perchance, the officer in question happens to be one 
of those whose actual income from his job is not 
fully measured by his meagre wage checks from the 
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government. But that is the only redress available 
to the individual, whether liquor be discovered in 
the car or not. 

Moreover—and this is the point of importance 
—the owner at the time of the search has appar- 
ently no legal right whatever even to demand that 
he be told the ground for the officer’s belief that his 
car contains contraband. The possibilities of grave 
abuse of the right to search by numerous overzeal- 
ous enforcement officers is not wholly chimerical. 
‘There have been a great many cases thrown out of 
court because searches of motor cars were made 
without probable cause, even where liquor was dis- 
covered. And in an enormous number of instances 
United States prosecutors and commissioners refuse 
to go forward with cases for fear of such result. 
But the searching agents are rarely sued for dam- 
ages. This sole mode of redress is in fact a myth, 
however delightfully protective it rings in the law. 
The offending oficer knows that his immunity is 
practically complete—except of course when he col- 
lides with instructions, direct or indirect, from the 
politically powerful, as he sometimes does. ‘Then 
his fate is dismissal, not a suit for damages. 

At least two kinds of searches, then, are held to 
be reasonable without warrants—a search when the 
offense is committed in the presence of the officer, 
and a search of a motor car, boat, or other trans- 
porting vehicle upon probable cause. 
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The National Prohibition Act expressly forbids 
the search of a strictly defined private dwelling with- 
out a warrant, and such a warrant may be issued 
only if the dwelling is being used for the selling not 
merely for the manufacture or synthesizing of liquor. 
There is no question that this provision of the law 
has been a harassment to enforcement officers. The 
known existence of a still, the very odor of mash or 
of fermentation, may sufficiently indicate that manu- 
facture is in progress. But sale is more difficult to 
swear to and it must be known in advance of the 
search. There is, on the other hand, likewise no 
question that the breaking down of this provision 
of the law might be fraught with grave consequences, 
although many states, even prior to the Volstead 
Act, permitted the search of private dwellings with- 
out proof of sale. To be sure the law makes illegal 
the little keg of juice laboriously squeezed from the 
garden grapes and quietly, if odoriferously, bubbling 
away in the cellar. The juice of elderberries is just 
as bad, if not as good. Even dandelion wine con- 
tains more than one-half of one per cent. All this 
is manufacture, however crude and trivial, and it is 
solemnly and absolutely prohibited by the National 
Prohibition Act. One is nevertheless doubly safe in 
such enterprises—safe in drinking a relatively non- 
poisonous if unpalatable or inefficacious concoction, 
and safe against invasion by federal officers. For 
the mere prohibition is a gesture—nothing more. 
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The requirement of a warrant is no negligible pro- 
tection. Some one has to swear that the beverage 
is being or has been sold before an officer of the 
government may cross the threshold of a private 
dwelling.* And a private garage apparently enjoys 
the same protection.?, Under the Volstead Acct, 
therefore, cellar kegs, attic crocks, even little kitchen 
stills, are safe from legal discovery. But the same 
provision of law that thus protects our castles pro- 
tects likewise many a fair sized brewery or distillery. 

As for real property other than dwellings it is un- 
necessary for the warrant to allege the sale of the 
liquor; the manufacture or possession contrary to 
law is sufficient. And searching officers may hunt by 
the nose as well as by the eye, sometimes even with- 
out a warrant.® Indeed we are now startled to be 
told that they may also hunt by the ear through the 
medium of tapped telephone wires. In June, 1928, 
the Supreme Court, by a bare majority vote, an- 
nounced that evidence secured by tapping the tele- 
phone wires of the accused was not secured by an 


7 But see such cases as United States v. Borkowski, 268 F. 408 
(1920), and United States v. Apple, 1 F. (2d) 493 (1924). In 
the latter case the court said: “Otherwise, the householder might 
set up and operate his still as a parlor ornament in the front win- 
dow and with complete immunity—an absurdity for which no 
reasonable basis is found in the Prohibition Act.” 

? United States v. Slusser, 270 F. 818 (1921). But see Earl v. 
United States, 4 F. (2d) 532 (1925). 

* McBride v. United States, 284 F. 416 (1922), certiorari denied, 
261 U. S. 614 (1923); Tritico v. United States, 4 F. (2d) 664 
(1925); Schulte v. United States, 11 F. (2d) 105 (1926). 
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-unreasonable search within the meaning of the con- 
stitution. This provision does operate to protect 
one against having his mail opened by the govern- 
ment. But, said Mr. Chief Justice Taft, ‘The 
United States takes no such care of telegraph or 
telephone messages as of mailed sealed letters. . . . 
The evidence was secured by the use of the sense of 
hearing and that only. There was no entry of the 
houses or offices of the defendants. The language 
of the amendment cannot be extended and expanded 
to include telephone wires reaching to the whole 
world from the defendant’s house or office. The 
intervening wires are not a part of his house or office 
any more than are the highways along which they 
are stretched.” To this Mr. Justice Brandeis re- 
plied in a sharply worded dissent. He pointed out 
that the government made no attempt to defend the 
reprehensible methods of its officers but relied only 
upon a literal reading of the search and seizure pro- 
vision. ‘Time works changes, he said. New condi- 
tions arise which did not obtain when that provision 
was written. ‘‘Subtler and more far-reaching means 
of invading privacy have become available to the 
government. Discovery and invention have made it 
possible for the government, by means more effec- 
tive than stretching upon the rack, to obtain dis- 
closure in the court of what is whispered in the 
closet.” Nor does he think that the progress of 


1 Olmstead v. United States, 72 L. ed.—(Decided June 4, 1928). 
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science in furnishing the government with means of 
espionage is likely to stop at wire-tapping. ‘“The 
evil incident to invasion of the privacy of the tele- 
phone is far greater than that involved in tamper- 
ing with the mails. As a means of espionage, writs 
of assistance and general warrants are but puny in- 
struments of tyranny when compared with wire-tap- 
ping.”’ And he added: ‘The greatest dangers to 
liberty lurk in insidious encroachment by men of 
zeal, well-meaning, but without understanding.” 

This is eloquent and convincing though unavailing 
protest. The decision of this wire-tapping case 
opens to prohibition officers an immense opportunity 
to discover evidence by playing, however constitu- 
tionally, what Mr. Justice Holmes characterizes as 
“fan ignoble part’ and bluntly refers to as ‘‘dirty 
business.” It remains to be seen whether Congress 
will follow the lead pointed by the Chief Justice 
when he said: ‘Congress may of course protect the 
secrecy of telephone messages by making them, 
when intercepted, inadmissible in evidence in Fed- 
eral criminal trials.’’ Not, if the Anti-Saloon League 
has its way, will any such law be passed. 

In view of the mental and moral quality of the 
general run of prohibition officers and in view of the 
intricacies of the law, there must be many instances 
in which searches and seizures are made that are not 
justified by the law. Of course there are. The num- 
ber is probably appalling, although it is true that a 
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far more appalling number of violations escape the 
toils of the law. What, then, are the remedies of a 
person whose dwelling or business building or motor 
car or boat is unreasonably searched? It has been 
pointed out that his right to sue the offending off- 
cers for damages is commonly worse than useless as 
a means either of curbing the zeal of the officer or 
rectifying his errors of judgment. The National 
Prohibition Act makes it a misdemeanor, punishable 
by heavy fine, for an officer to search a private 
dwelling without a warrant. The inefficacy of such 
a provision is patent; for the prosecution against an 
oficer must be brought by the same district attor- 
ney who depends upon the officer to bring him evi- 
dence of violations of the Prohibition Act. 

There are some who think it unfortunate, others 
who think it fortunate, that the Supreme Court laid 
down the principal feature of the rule of protection 
against unreasonable search and seizure long before 
prohibition entered the constitution. The supreme 
tribunal said in effect that the only way the fourth 
amendment could be translated from words into 
reality was to forbid the introduction at the trial of 
evidence that had been secured by an illegal search 
made by government officers. And it makes no dif- 
ference whether the illegal search turns up indis- 
putable evidence or not. It cannot be used unless 
the search, with or without a warrant, as the case 
may be, has been reasonable. A search of a motor 
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car may disclose that it is heavily laden with liquor, 
but unless the officer can prove to the satisfaction 
of the court that he had in advance sufficient knowl- 
edge to make the search a reasonable one, the evi- 
dence cannot be used. Search of a dwelling may 
disclose an operating still of surprising potential ca- 
pacity but, unless the officer can show that he pro- 
ceeded with a warrant, swearing in advance that he 
had reasonable knowledge that the dwelling was 
used for the sale of liquor, the evidence must be 
excluded. 

This is the law. Yet it must be admitted that, 
human nature being as it is, the actual discovery of 
law violation upon a search of doubtful legality does 
often tend to dissolve the doubtfulness. As a lower 
United States court frankly put it: “It ought to be 
obvious that the claim of good faith of the officer 
will always be materially supported, though of course 
it could not be created, by the subsequent discovery 
of evidence tending to support the charge that the 
law was then and there being violated. ‘The event 
contributes justification for the act.” * 

Even so, in innumerable instances, chiefly before 
the stage of trial is reached, for the victim must 
make his protest seasonably, indisputable evidence 
of guilt is discarded because the evidence has 
been illegally obtained by an unreasonable search 
and seizure. And thus it happens that a large num- 


1United States v. Vatune, 292 F. 497 (1923). 
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ber of persons, both innocent and guilty, are pro- 
tected against search by the fact that prohibition 
officers gradually learn that a search without sufh- 
cient probable cause known in advance is futile of 
results for purposes of prosecution. Such a search 
does not often endanger the officer personally or 
officially. But, by the same token, it advances 
neither him nor law enforcement. 

This rule of the Supreme Court has been repudi- 
ated by a majority of the state courts in interpreting 
the search and seizure provisions of their own con- 
stitutions or laws. For the redress of the person 
subjected to an unreasonable search they rely chiefly 
upon the right to sue for damages against the of- 
fending and perhaps ignorantly zealous officer. They 
take the stand that evidence is evidence, whether 
secured by government theft and trespass or by 
proper process. A criminal should not be allowed 
to escape, they argue, because the government ille- 
gally obtains its evidence. 

This rule is logical. It greatly assists toward law 
enforcement; but manifestly it blasts into bubbles 
the prohibition against unreasonable searches. If a 
search, no matter how outrageously unreasonable, 
turns up evidence, the person searched has no ade- 
quate redress. And equally so if no evidence is pro- 
duced. It is idle to say that the officer who illegally 
and unreasonably invades the privacy of the individ- 
ual might be resisted, or sued for damages, or prose- 
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cuted for oppression, or removed or otherwise dis- 
ciplined by his superiors. These are remedies so 
remote as practically not to threaten or restrain at 
all. The profoundly learned Chief Judge Cardozo, 
of the New York Court of Appeals, well stated the 
dificulty when he said, refusing to follow the na- 
tional rule: ‘‘No doubt the protection of the statute 
would be greater from the point of view of the indi- 
vidual whose privacy has been invaded if the goy- 
ernment were required to ignore what it had learned 
through the invasion. The question is whether pro- 
tection for the individual would not be gained at a 
disproportionate loss of protection for society. On 
the one side is the social need that crime shall be 
repressed; on the other, the social need that law 
shall not be flouted by the insolence of office. There 
are dangers in any choice.” * 

His own judgment, and the other members of the 
Court of Appeals concurred, is that the protection 
of society is more important than the protection of 
the individual by the refusal to admit illegally ob- 
tained evidence. And the same rule is applied in a 
considerable majority of the courts in other states. 

The case in which Judge Cardozo expounded this 
rule had nothing to do with prohibition. It involved 
only petty larceny. He characterized the rule of the 
United States Supreme Court as asserting that “the 
criminal is to go free because the constable has blun- 


* People v. Defore, 242 N. Y. 13 (1926). 
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dered.” It is easy to see that the rule might so 
result. But in the matter of prohibition it is not the 
case of an occasional blundering constable. The 
state rule positively invites illegal searches. The 
searching oficer knows that he is relatively safe 
except in the realm of legal theory, if indeed he 
ever heard of such a high-brow thing. Of course if 
he conducts a campaign of indiscriminate and pro- 
miscuous snooping he will sooner or later come a 
cropper. But his rope is nevertheless tolerably long. 
He knows that he can do a lot of searching on mere 
suspicion. And he does. And whenever he turns 
up evidence it is used, whether he had the legal right 
to turn it up or not. He is not blundering. He is 
following the line pointed to him by the courts. 
And now follows a very curious result, so far as 
the National Prohibition Law is concerned. ‘The 
United States Supreme Court has said that the gov- 
ernment may not use evidence which the govern- 
ment itself has stolen. But strange to relate, it may 
use evidence which anybody else has stolen.t The 
fourth amendment prohibits only the national gov- 
ernment itself from making unreasonable searches. 
And so it befalls that a violation of the National 
Prohibition Act may in most states be proved by 
evidence secured by a search instituted by state offi- 
cers, which would be a violation of the sacred con- 
stitution if conducted by national officers. Such evi- 


*Burdeau v. McDowell, 256 U. > 465 (1921). 
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dence is perfectly admissible in federal courts, no 
matter how secured by the state officers who, to the 
federal courts, are merely like any other private 
thieves of evidence. Hence it follows that in cer- 
tain jurisdictions the federal authorities rely almost 
wholly on state discoverers. This is not legal the- 
ory; it is fact. In more than one jurisdiction it is 
the daily practice. It is common, for example, in 
Massachusetts and Rhode Island. On the other 
hand, in Connecticut and New Jersey evidence se- 
cured by state officers is seldom offered in federal 
courts. It has been said, however, that the United 
States district attorney in New Jersey rejects, be- 
cause of faulty foundations, eighty per cent of all 
cases reported by the Prohibition Bureau. This is 
doubtless due in considerable part to the fact that he 
does not use evidence gathered by state officers. 

It is Judge Cardozo’s view that “the federal rule 
as it stands is either too strict or too lax.’”’ He says 
that we exalt form above substance when we hold 
that the use is made lawful because the intruder is 
without a badge of federal office and that we break 
with precedent altogether when we press the prohi- 
bition further. This, however, is just what Mr. Jus- 
tice Brandeis and Mr. Justice Holmes would have 
us do. They dissent from the view of the majority 
of the Supreme Court. They hold that the govern- 
ment should not be allowed to use evidence secured 
by a thief, whether the thief happens to be an officer 
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of the national government or not. And recently 
they have evidently persuaded the other members 
of the Court to tighten up the rule in one or two 
particulars. 

It had been the practice in some jurisdictions for 
federal officers to accompany state officers on raids, 
care being taken that the actual seizure of evidence 
was made by the latter, lest there be some question 
raised as to the lawfulness of the search. In Janu- 
ary, 1927, the Supreme Court put the stamp of its 
disapproval upon these “‘circuitous and indirect meth- 
ods” of violating the national constitution. Such a 
joint search had been made upon a state warrant 
which was clearly “bad if tested by the fourth 
amendment and the laws of the United States.” The 
“attendant facts’ showed that “the federal prohibi- 
tion agent was not invited to join the state squad 
as a private person might have been, but was asked 
to participate and did participate as a federal en- 
forcement officer, upon the chance, which was sub- 
sequently realized, that something would be dis- 
closed of official interest to him as such agent.” The 
effect, therefore, was the ‘‘same as though he had 
engaged in the undertaking as one exclusively his 
own.” ‘The search and seizure were unlawful and 
the evidence could not be used to prosecute. But 
the Court was careful to declare: ‘We do not ques- 
tion the right of the federal government to avail 
itself of evidence improperly seized by state officers 
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operating entirely upon their own account.’* The 
government may not itself steal evidence, but it may 
play the role of « fence! 

In December of the same year the Court held 
that evidence secured by New York state troopers 
upon the search of a motor car without probable 
cause could not be used to prosecute in a federal 
court. It is not easy to follow the reasoning of the 
Court in this case. It was distinctly held that the 
state police officers were not, under the national law, 
agents of the United States. Yet since there was no 
state prohibition law, “the wrongful arrest, search 
and seizure were made solely on behalf of the 
United States.” In other words, a state or local 
police officer, though not an agent of the United 
States, must act like such an agent when he acts 
“solely on behalf of the United States.” He must 
comply with the requirements of the federal search 
and seizure rules if his evidence is to be received in 
a federal court. Had this same wrongful search 
been made in a state having a prohibition law, the 
evidence could have been received. It could appar- 
ently have been received also had it been stolen by 
some private person. Why the state troopers were 
not in this instance, from the viewpoint of federal 


Byars v. United States, 273 U. S. 28 (1927). 
* Gambino v. United States, 72 L. ed—(Decided December 12, 
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law, similar to private thieves, it is difficult to see. 
Had the Court held that they were agents of the 
United States because the state had no enforcement 
law of its own, the reasoning of the Court would 
have been unanswerable. ‘The rule laid down, how- 
ever, by whatever course of reasoning, is precisely 
the same that it would have been if the troopers had 
been declared to be federal agents. At any rate, 
in the states without prohibition laws the search and 
seizure requirements are the federal requirements 
and are uniform for both state and federal officers. 
In the states with prohibition laws, however, evi- 
dence improperly secured by state officers is admis- 
sible in federal prosecutions. This is truly anom- 
alous. Yet it is the law. And it is being acted upon. 

There is one other strange anomaly in respect of 
liquor which if illegally seized by federal officers 
may not be used as evidence. Such liquor does not 
of necessity have to be returned to its ‘‘owner”’ even 
though in the theory of the law of searches it has 
been stolen from him. For the Prohibition Act here 
steps in with a snare. “It shall be unlawful,” says 
the law, “‘to have or possess any liquor or property 
designed for the manufacture of liquor intended for 
use in violating this chapter or which has been so 
used, and no property rights shall exist in any such 
liquor or property. ... If it is found that such 

liquor or property was so unlawfully held or pos- 
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sessed, or had been so unlawfully used, the liquor, 
and all property designed for the unlawful manufac- 
ture of liquor, shall be destroyed, unless the court 
shall otherwise order.” It is further declared that 
the mere “possession of liquor by any person not 
legally permitted” to possess it shall be prima facie 
evidence of illegal possession, and that ‘‘the burden 
of proof shall be upon the possessor in any action 
concerning the same to prove that such liquor was 
lawfully acquired, possessed, and used.” 

Now every sophisticated person knows that nearly 
all the liquor that is possessed today is unlawfully 
possessed. ‘The pretense of offering “‘pre-war’’ re- 
freshment has ceased to be fashionable. Except joc- 
ularly the word itself has all but slipped from the 
vocabulary of the unfaithful. Among lower United 
States courts there has been great conflict of opinion 
as to whether or not liquor, though illegally seized 
and hence of no evidential value, must be returned 
to the owner. But the weight of authority seems 
to sustain the proposition that, unless the owner can 
prove his lawful acquisition and possession, the 
liquor need not be returned no matter how irregu- 


* Among those favoring return, though the facts of the cases 
vary, are United States v. Kelih, 272 F. 484 (1921); Connelly v. 
United States, 275 F. 509 (1921); United States v. A Quantity of 
Intoxicating Liquors, 289 F. 278 (1923); United States v. Sievers, 
292 F. 394 (1923); United States v. Madden, 297 F. 679 (1924) ; 
United States v. Burns, 4 F. (2d) 131 (1925); Dickhart v. United 
States, 16 F. (2d) 345 (1926); United States v. Mattingly, 285 F. 
922 (1922); United States v. Descy, 284 F. 724 (1922) ; Avignone 
v. United States, 12 F. (2d) 509 (1926). 
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larly it came into possession of the government.’ 
This appears also to be the view of the United States 
Supreme Court, although the point has never been 
expressly discussed by that Court. But in a recent 
case the district court in Massachusetts, notorious 
for returning liquor, reiterated the rule that where 
liquor had been seized under an illegal search war- 
rant, it must be returned to the owner where the 
only evidence of its unlawful possession was obtained 
at the time of the illegal search.” This seemed to 
be a reasonable rule, consistent with the exclusion of 
the liquor as evidence. But the Supreme Court, 
without opinion, remanded the case to the lower 
court “‘with directions to that court to vacate its 
judgment and to enter an order providing for the 
destruction of the liquors forthwith.”’® 

In the view of the law, then, the owner of liquor 
unlawfully possessed is not the owner at all. He is 
denied any property right init. He cannot be prose- 
cuted if the government by illegal search comes into 
unlawful possession of it. But he cannot secure the 


1United States v. Rykowski, 267 F. 866 (1920); United States 
v. Alexander, 278 F. 308 (1922); United States v. Dziadus, 289 
F. 837 (1923); Voorhies v. United States, 299 F. 275 (1924); 
United States v. Goodwin, 1 F. (2d) 36 (1924); United States y. 
Apple, 1 F. (2d) 493 (1924); United States v. Gaitan, 4 F. (2d) 
848 (1925); United States v. Kaplan, 286 F. 963 (1923); Single- 
ton v. United States, 290 F. 130 (1923); United States v. Jensen, 
291 F. 668 (1923); United States v. Vatune, 292 F. 497 (1923); 
Gallagher v. United States, 6 F. (2d) 758 (1925). 

? Geraghty v. Potter, 5 F. (2d) 366 (1925). 

* Potter vy. Geraghty, 273 U. S. 773 (1926). 
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return of his “property” because he was in unlawful 
possession of it. It is put in the same category as 
gambling paraphernalia or a kit of burglars’ tools. 
Theoretically even these might be used as children’s 
toys. But the government takes no such attenuated 
view. If it comes in possession of such property, 
whether by fair means or foul, it will not return the 
property to the owner. It is dangerous and unlaw- 
ful in itself. It is fit only for destruction. 

Behold the result of this ruling. Obviously the 
government could not get very far with the enforce- 
ment of prohibition by the unlawful seizure and de- 
struction of petty quantities of liquor in private 
houses. But obviously also prohibition can be meas- 
urably advanced by the unlawful seizure of sizeable 
quantities held by bootleggers. The purpose of the 
prohibition amendment and act is not primarily to 
punish but to prevent. Destruction is effectively pre- 
ventive. Hence when a government agent illegally 
enters private property upon vague and remote sus- 
picion, if he discovers and seizes a quantity of liquor, 
one thing is certain: the owner, however free from 
prosecution, will be unable to recover his liquor un- 
less he can prove legal possession, which is usually 
impossible. 

It is perhaps worth noting that the fourth amend- 
ment was probably suggested by recollection of the 
controversy over the hated writs of assistance 
against which James Otis raised his thrilling voice, 
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and that the prime purpose of these writs was to 
discover and seize smuggled goods, not to secure 
evidence for meting punishment. Of a certainty, 
moreover, so far as searches and seizures are being 
made upon mere suspicion for the purpose, not of 
prosecuting the guilty, but of seizing and destroying 
liquor, the guarantee of the fourth amendment is 
being swept blithely into the discard. There is, in- 
deed, much of disharmony between the rule that 
liquor illegally seized may not be used as evidence 
and the rule that it may, nevertheless, be destroyed. 
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published in 1765-69, Sir William Blackstone 

wrote: “‘A celebrated French writer, who con- 
cludes that because Rome, Sparta and Carthage 
have lost their liberties, therefore those of England 
in time must perish, should have recollected that 
Rome, Sparta and Carthage, at the time that their 
liberties were lost, were strangers to the trial by 
jury. The trial by jury has been, and I think ever 
will be, looked on as the glory of the English law. 
. . . It is the most transcendent privilege which any 
subject can enjoy, or wish for, that he cannot be 
affected either in his property, his liberty, or his 
person, but by the unanimous consent of twelve of 
his neighbors and equals.” 

It would be as easy as it would be profitless to 
assemble a mighty symposium of similar encomiums 
upon jury trial from the utterances of eminent ju- 
rists and commentators. Yet everybody knows that 
trial by jury is no infallible mode of ascertaining 
truth or doling out justice. It has in fact many 
shortcomings. For jurors, being human beings, have 
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prejudices and passions and sympathies and mental 
quirks like the rest of us. The eminent English 
commentator, Mr. A. V. Dicey, scarcely veiled his 
sneer at the system when he declared that freedom 
of discussion in England is “‘little else than the right 
to write or say anything which a jury, consisting of 
twelve shopkeepers, think it expedient should be said 
or written.”’ Shopkeepers indeed! Are they not 
peers of peers? 

However that may be, it is difficult to suggest a 
more adequate institution for the purpose in hand. 
Whether a superior substitute might or might not 
be found, it has not been found. And meantime the 
right of trial by jury in criminal cases stands firmly 
fixed in our federal bill of rights. 

In a recent article which, without specific refer- 
ence to prohibition, dealt with our archaic federal 
criminal procedure, Mr. Charles H. Tuttle, United 
States District Attorney for the Southern District of 
New York, had this to say :* 


The weakest link in the federal administra- 
tion of criminal law is in the matter of the petty 
offense. The law of New York State has worked 
out a scientific summary jurisdiction whereby the 
small offender is summarily dealt with by local 
magistrates; more important offenders in the 
misdemeanor class are tried without a jury by 
the Court of Special Sessions; and jury trial as 


* The World, Sunday, June 3, 1928. 


107 ] 


PROHIBITION LEGAL AND ILLEGAL 


a matter of right is in general reserved for the 
graver offenses classed as felonies. 

The federal system has neither such machin- 
ery nor such classification. Whether the penalty 
be a fine of ten dollars or jail for ten years, the 
procedure must, except in certain narrow in- 
stances, be before a grand jury and a petit jury. 
The United States commissioners, who are in 
some respects federal justices of the peace, are 
not even permitted to accept pleas of guilty. 

Such archaic procedure works almost intoler- 
able injustice in both city and rural districts. In 
the former it swamps the courts with petty busi- 
ness, and in the latter it requires petty offenders 
to travel long distances for a trial. The remedy 
lies not in new or special courts but in conferring 
upon the existing courts and United States com- 
missioners summary jurisdiction over petty of- 
fenses. In such course there is departure neither 
from the common law nor from the federal con- 
stitution. 

The Supreme Court of the United States has 
repeatedly held that the constitutional guaran- 
tee of trial by jury for ‘all crimes’ was not in- 
tended to apply to petty offenses or to abolish 
the traditional summary jurisdiction at common 
law in such cases. 


Violations of the Prohibition Act constitute by far 


the most numerous group of offenses against federal 
penal laws. Mr. Tuttle must have been writing with 
these in mind. His view, therefore, of the attitude 
of the Supreme Court would be extraordinarily in- 
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teresting and important if it were true. But it is 
not true. The leading case on the subject was de- 
cided in 1888, and it has never been overruled.’ It 
was there conceded “that there is a class of petty or 
minor offenses, not usually embraced in public crim- 
inal statutes, and not of the class or grade triable at 
common law by a jury,” which if committed in the 
District of Columbia, ‘‘may, under the authority of 
Congress, be tried by the court and without a jury.” 
But it was expressly declared that the guaranty of 
jury trial ‘‘is not to be construed as relating only to 
felonies, or offenses punishable by confinement in the 
penitentiary. It embraces as well some classes of 
misdemeanors, the punishment of which involves or 
may involve the deprivation of the liberty of the 
citizen. It would be a narrow construction of the 
constitution to hold that no prosecution for a mis- 
demeanor is a prosecution for a ‘crime’ within the 
meaning of the third article, or a ‘criminal prosecu- 
tion’ within the meaning of the sixth amendment.” 
There is, of course, in this declaration no clear 
indication of what ‘‘classes of misdemeanors’’ must 
be tried by jury. Nor has the court ever been called 
upon to specify more definitely. But in view of the 
cumulative punishments that are possible under the 
‘“public criminal statute’’ known as the National Pro- 
hibition Act, it is highly improbable that the Su- 
preme Court would hold even first offenses to be 


*Callan v. Wilson, 127 U. S. 540 (1888). 
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‘petty or minor offenses” that might be subject to 
summary trial.t | Although there is some conflict 
among lower federal courts, a person may, for what 
is essentially a single offense, be fined or imprisoned 
on separate counts for manufacturing and for selling 
liquor and may also be fined or imprisoned or both 
for maintaining a nuisance. For a first offense the 
sentence might be a fine of $3000 and imprisonment 
for a year. This can scarcely be categoried as one 
of those petty offenses which Mr. Justice Harlan 
had in mind in the above mentioned case. Certain 
it is, if the Supreme Court is to be believed, that 
Congress may not, as New York has done, work out 
a “‘scientific summary jurisdiction” whereby even 
“important offenders in the misdemeanor class are 
tried without a jury.” 

The reckless prohibitionist would like to see jury 
trial in liquor cases swept into the scrap heap. Espe- 
cially in those regions where the law is widely vio- 
lated juries are far too sympathetic. ‘They are a 
nuisance and encumbrance. Summary trial by a 
judge would be far more efficacious and expeditious. 
Now the fact is that in the practice of prohibition 
enforcement, trial by jury has been largely swept 


1JIt has been held in numerous cases in the lower federal courts 
that offenses under the Act are not “infamous crimes” which 
must, under the fifth amendment, be prosecuted by grand jury 
indictment. They may on the contrary be prosecuted upon infor- 
mation. But the guaranties of jury trial refer generally to 
“crime” and “criminal prosecution” and not merely to “infamous 


crimes.” 
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into the scrap heap—not, however, as the radical 
prohibitionists would have it, but as the violators of 
the law and the federal prosecutors would have it. 
Generally speaking, these two, though for very dif- 
ferent reasons from the prohibitionists, have not 
much use for this “transcendent privilege’ lauded 
by Blackstone. The prosecutors could not possibly 
try by jury all the numerous cases that arise. The 
courts would be inundated. Cases would pile up 
endlessly. There would be no possibility of ever 
catching up with the business. The practice of 
prosecutors, therefore, is to discard all cases involv- 
ing the least doubt about the acceptability of evi- 
dence, of which there are a great many. 

Taking, then, only those in which the evidence is 
relatively unimpeachable, the prosecutor seeks wher- 
ever possible to obtain pleas of guilty. And he ob- 
tains them. Rarely does an accused person plead 
guilty unless he has something to gain by the plea. 
The accused violator of the National Prohibition 
Act has something to gain. He dickers and fences 
with the prosecuting attorney. He will plead guilty 
provided the punishment is only a fine of such and 
such amount. The attorney agrees. In such cir- 
cumstances the accused does not care a rap about the 
ancient institution of trial by jury. He escapes a 
jail sentence, he avoids the delay and publicity of a 
jury trial. If he is a regular bootlegger he is usu- 
ally quickly back on his job. Away with jury trial 
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when the road to gentlemanly compromise is so easy. 
Ninety per cent of liquor convictions before federal 
courts are had upon pleas of guilty. Upon such 
pleas prison sentences are almost unknown. The 
accused cannot complain of being deprived of trial 
by jury. He does not want a jury trial. If he does 
he is perfectly free to plead not guilty and run his 
risk with the jury. This is the situation in practice 
under the criminal provisions of the National Pro- 
hibition Act. And the practice is duplicated in many 
of the states under state prohibition laws. 

But now let us look at certain other provisions of 
the national law, especially those which result in the 
padlocking of night clubs, restaurants, hotels, and 
other premises. The law declares broadly that any 
“place where intoxicating liquor is manufactured, 
sold, kept, or bartered in violation”’ of the law is a 
common nuisance. A criminal penalty is provided 
for the maintenance of such a nuisance. So far, so 
good. But the law also provides for the abatement 
of such nuisances by injunction. “Upon the judg- 
ment of the court ordering such nuisance to be 
abated, the court may order that the .. . place 
shall not be occupied or used for one year there- 
after.” The injunction does not run merely against 
the use of the place for illegal purposes but against 
the use of the place for any purpose. It is pad- 
locked. 

Now obviously a building or other place in which 
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liquor has been illegally manufactured or sold is not 
a nuisance in itself no matter what the law says 
about it. It is just like any other similar and wholly 
innocent place. If this were not so it would be both 
absurd and outrageous for the law to limit the period 
of the injunction to one year, as it does. In the pre- 
sumption of the law the building evidently cleanses 
itself of its impurity by being hermetically sealed for 
a year. For in securing one of these injunctions it 
is unnecessary to show that this is the only way in 
which the gevernment can prevent the building from 
being used for the unlawful purpose. Indeed, al- 
though there is some conflict of opinion on the point, 
a single sale accompanied by the unlawful possession 
of other liquor on the premises has been held to be 
sufficient to warrant the issue of a padlock injunc- 
tion.* 

The justification of this feature of the law has 
been explained by one lower United States court as 
follows: 


When a place becomes a public nuisance be- 
cause intoxicating liquor is there purchased, kept, 
and sold for beverage purposes, it establishes a 
reputation and acquires customers who will con- 
tinue to frequent that location. This naturally 
and necessarily renders it unusually difficult to 
prevent further violations of the law in that 


*United States v. Eilert Brewing & Beverage Co., 278 F. 659 
(1921) ; Lewisohn v. United States, 278 F. 421 (1922), certiorari 
denied 258 U. S. 630 (1922). 
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place, with consequent continuation of the nui- 
sance. It is not to be expected that an owner of 
premises who has already failed to prevent its 
use as a public nuisance will be more successful 
in that respect in the future, notwithstanding 
the entire innocence and good faith of such 
owner. It often happens, as is perhaps true in 
the present case, that an owner or lessor of 
premises on which such a nuisance has been 
created (by the occupant thereof) is not per- 
sonally responsible for that situation and has not 
contributed to, nor even had knowledge of, the 
acts constituting the nuisance. So that under 
those circumstances, and specifically in the pres- 
ent case, the closing of the premises is not to be 
considered as a reflection, in any way, upon such 
owner or lessor. It is not prompted by fault 
nor designed as punishment, but its sole purpose 
is to accomplish an effectual abatement of the 
nuisance. As already indicated, I cannot doubt 
that such action is a reasonable and appropriate, 
if not absolutely necessary, means of enforcing 
the constitutional power to abate a public nui- 
sance.* 


As applied to an injunction that prohibited the 


illegal use of the premises, this argument would be 
unanswerable. But it scarcely sounds in reason to 
justify the closing of the premises to any use. An 
owner, whether occupant or lessor, with an injunc- 
tion against him prohibiting the illegal use of his 
property, for violation of which he could be sum- 


* United States v. Boynton, 297 F. 261 (1924). 
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_ marily fined and imprisoned, would not be likely to 
treat the order of inhibition lightly. To him the 
injunction against use for any purpose is manifestly 
nothing but a fine, often an extremely heavy fine. 
Moreover, it is a fine that varies enormously and 
most unequally in amount, depending upon wide va- 
riations in the economic value of the properties in- 
volved. For the owner of a fashionable restaurant 
On expensive property in the heart of a city the loss 
may run to many thousands of dollars. For the 
owner of some cheap roadhouse in the provinces, 
where violations may have been far more extensive, 
the loss might be relatively insignificant. 

To the government, whatever may be the theory 
of the law, the padlock injunction is usually, though 
perhaps not invariably, a penalty. This is proved 
by practice. It is true that the action for injunction 
is a civil, not a criminal, action. It is true that it 
may be in addition to, not a substitute for, a crim- 
inal prosecution. But the fact is that in very com- 
mon practice it is used as such a substitute. What 
happens is this: Having discovered evidence of a 
crime, the prosecutor refuses to accept a plea of 
guilty in exchange for a light fine. He can, of course, 
proceed to prosecution before a jury and hope for 
a sentence of fine or imprisonment or both. But he 
may know all too well the condoning temper of his 
probable jury. And he may have so many cases on 
hand that he cannot possibly try them before juries 
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in any reasonable time. He elects, therefore, to 
avoid the jury by resort to the injunctive process. 
He presents his evidence of criminal guilt to a single 
judge, sitting as chancellor, and secures his injunc- 
tion. He may even, by the threat of criminal prose- 
cution and a jail sentence, bludgeon the ‘“‘accused”’ 
into not contesting the suit. At any rate, the process 
is often incredibly speedy. In three days in the 
month of June, 1928, a single federal judge in New 
York City granted forty-six injunctions in liquor 
cases... How many jury cases could probably have 
been disposed of in like time? 

Apart from the economic loss, which to the of- 
fender is unquestionably in the nature of a fine, there 
remains the further possibility of a criminal penalty 
without the interposition of a jury. For if the of- 
fender violates the injunction by opening his prem- 
ises for any purpose, he is guilty of contempt of 
court. ‘Thereupon he may be summarily fined or 
imprisoned or both, by order of the judge acting 
without a jury.”. The law does, however, prescribe 
minimum and maximum punishments instead of, as 
usual in contempt cases, leaving the degree of pun- 
ishment to the discretion of the chancellor. The 
fine may be not less than five hundred nor more than 
a thousand dollars; and the imprisonment may be 
for not less than thirty days nor more than one year. 


* The World, Wednesday, June 6, 1928. 
* United States v. Westmoreland Brewing Co., 294 F. 735, 740 
(1923), certiorari denied, 263 U. S. 722 (1924). 
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Now it seems crystal clear that this is nothing 
less than a criminal prosecution clothed in the trans- 
parent guise of a civil action. Especially is this true 
where the civil action is used in lieu of criminal 
prosecution or after criminal conviction has failed. 
Moreover, it is equally clear that its prime purpose 
is to impose punishment without the intervention of 
a troublesome jury. This was pointed out by Judge 
Walbridge A. Field in respect of a similar Massa- 
chusetts law many years ago.* 

One lower federal court squarely and unquali- 
fiedly pronounced this provision of the national law 
unconstitutional. Judge Woodrough, of the Ne- 
braska District, said: 


Obviously, it would greatly simplify criminal 
procedure if all persons whom the chancellor 
deems guilty of criminal offenses could thereafter 
be laid under injunctive process, and all sub- 
sequent accusations against them could be dealt 
with by the chancellor, instead of by the tedious, 
uncertain, costly, and laborious process of jury 
trials. There is nothing new in this idea, and up 
to a short time before the constitution of the 
United States was adopted there was undoubt- 
edly a strong and aggressive party in the English 
Parliament still urging and insisting upon the 
revival of the powers of the Court of Star Cham- 
ber. . . . But there is reason to believe that the 
simple declaration, ‘‘All crimes shall be tried by 
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* Dissenting opinion in Carleton v. Rugg, 149 Mass. 550 (1889). 
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jury,” was incorporated into the constitution of 
the United States with a very determined pur- 
pose to absolutely prevent any court of criminal 
jurisdiction like that of the Star Chamber Court 
ever coming into existence in this country. .. . 

If, to suppress the liquor traffic, this power 
can be conferred upon equity courts, it can also 
be conferred to suppress the drug traffic, and I 
can see no very sound reason why it could not 
be used to suppress any crime in the calendar of 
crimes. If it can be so used, then the constitu- 
tional provision that all crimes shall be tried by 
jury would have no force ex propria vigore but 
only by grace of Congress. We would have 
jury trials where Congress permits, but need 
have none where a procedure by injunction is 


provided for. 


As to the defendant in that particular case, which 
involved the padlocking of a private dwelling, the 
court went on to say: 


There is squarely involved the question of 
power that is important. Has the chancellor 
the power to evict him from his home and close 
it up for a year? Has the chancellor the power 
to judge this man? Can the chancellor in the 
future judge between him and his accusers? I 
feel it my duty to put the decision of this case 
upon the constitutional provision, and to decide 
as the ground of dismissal of the case, that the 
act which attempts to confer such powers on the 
chancellor is contrary to the constitutional re- 
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quirement that the trial of all crimes shall be by 
jury, and hence is null and void.* 


Replying to this argument shortly after it was 
made, the District Court of Massachusetts said: 


The statute does not seem to this court to be 
open to the objections that Judge Woodrough 
found insuperable. ‘The fact that Congress pro- 
vided a double remedy against such nuisances, 
making them both criminal misdemeanors and, if 
continuous or recurrent, subject to abatement by 
equity proceedings, does not seem to involve any 
unconstitutional criminal jurisdiction by a court 
of equity. Nuisances are not necessarily crimes. 
Congress might, if it had seen fit, have provided 
no criminal remedy whatever.’ 


The law itself says nothing whatever about the 
necessity that the offense shall be “continuous or re- 
current’ as a premise for the issue of the injunction. 
Innumerable injunctions have been issued with at 
least no proof of continuity or recurrence. How- 
ever that may be, in a number of lower federal 
courts the constitutionality of this provision of the 
law has been expressly upheld, largely upon the basis 
of a case decided by the Supreme Court in 1887. 
That case held valid an injunction provision of a 


*United States v. Lot 29, Block 16, Highland Place, City of 
Omaha, 296 F. 729 (1924). 

* United States v. Schwartz, 1 F. (2d) 718 (1924). 

* Mugler v. Kansas, 123 U. S. 623 (1887). 
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Kansas prohibition law, against the contention that 
it deprived persons of property without due process 
of law. It is open to serious question whether that 
case was adequate authority. For one thing the Su- 
preme Court has repeatedly held that even in crim- 
inal cases “‘the requirement of due process does not 
deprive a state of the power to dispense with a jury 
trial altogether.”* But the constitution of the 
United States does deprive Congress of that power. 
For another thing the Kansas injunction provision 
was quite different from that of the National Pro- 
hibition Act. The injunction being granted, it 
authorized the sheriff or other peace officer to ‘‘take 
possession’’ of the premises and to destroy all liquor 
and property used for its manufacture or sale; and 
in the same connection it prescribed penalties for 
having maintained the nuisance. The Supreme 
Court spoke of the injunction as issuing “at the 
commencement of the action,” as if the injunction 
proceeding, though civil in character, were part and 
parcel of the criminal proceeding. It further said 
that if proof of the existence of the nuisance “‘is not 
full or sufficient, the court can refuse an injunction, 
or postpone action until the state first obtains the 
verdict of a jury in her favor.”’ More than this, the 
statute contained no limitation on the time the in- 
junction might run. It was Mr. Justice Harlan, 
that belligerent contender for private rights, who 


? Jordan v. Massachusetts, 225 U. S. 167 (1912). 
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spoke for the Court in this case. It is not to be 
believed that he would have sustained a law which 
he understood authorized an injunction to issue 
against the use of a piece of property for any pur- 
pose whatever, which injunction, so far as the law 
indicated, might run in perpetuity. There is, indeed, 
every indication that the Court read this Kansas law 
to mean, as it probably did mean, that a very tem- 
porary injunction might issue against a premises, in 
close connection with a criminal prosecution against 
its owner, in order that its illegal use might be 
effectively abated by the destruction of its illegal 
contents. The law did not apparently contemplate 
a ‘“‘sentence”’ of injunction for a definite term, which 
might be used in lieu of a criminal conviction. 

The Supreme Court has never discussed whether 
the injunction provisions of the Volstead Act violate 
the constitutional guaranty of jury trial. It has, 
however, refused to review upon certiorari certain 
decisions of lower federal courts in which this point 
of constitutionality was explicitly raised.t_ Further- 
more, the Court has emphatically upheld the consti- 
tutionality of these provisions against the contention 
that a proceeding for injunction, on the same facts 
upon which a criminal prosecution had been had, 


*Remus v. United States, 291 F. 513 (1923), certiorari denied 
2630.) So | P47 (1924) ; Lewisohn v. United States, 278 F. 421 
(1922), certiorari denied 258 U. S. 630 (1922); Kling v. United 
States, 8 F, (2d) 730 (1925), certiorari denied 269 U. S. 587 
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placed the defendants in double jeopardy. And the 
opinion of the Court in this case leaves no doubt 
what its answer would be on the point of jury trial. 
The case is interesting, not only as revealing the 
views of the court but also as illustrating how the 
‘“‘nenalty” of injunction can be used to override the 
verdict of recalcitrant juries. 

Thomas and Vincent Murphy were criminally 
tried for maintaining a liquor nuisance. A New Jer- 
sey jury—no doubt a wet jury—acquitted them. Sub- 
sequently the district attorney, on the same facts, 
applied for an injunction. He got it. At the in- 
junction trial they proved that they had been ac- 
quitted by the jury. That was of no avail. Said 
Mr. Justice Holmes, who spoke for the entire 
Court, in one of the least luminous opinions he has 
read since the Ju Toy case in 1905: 


The appellants say that an additional penalty 
is imposed by section twenty-two, and that after 
they have been acquitted of the crime they can- 
not be punished for it in a second proceeding. 
. . - But although the contention is plausible, it 
seems to us unsound. It is true, especially if the 
premises are closed for a year, that a pecuniary 
detriment is inflicted, but that is true of a tax, 
and sometimes it is hard to say how a given 
detriment imposed by the law shall be regarded. 
. . . [he mere fact that it is imposed in conse- 
quence of a crime is not conclusive. A govern- 
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ment may endeavor to prevent certain facts and 
yet provide that if they happen they shall yield 
as much revenue as they might have yielded if 
lawful. . . . In like manner it may provide for 
the abatement of a nuisance whether or not the 
owners of it have been guilty of a crime. The 
only question is what the twenty-second section is 
intended to accomplish. It appears to us that 
the purpose is prevention, not a second punish- 
ment that could not be inflicted after acquittal 
from the first. This seems to us to be shown by 
the whole scope of the section as well as by the 
unreasonableness of interpreting it as intended 
to accomplish a plainly unconstitutional result. 
The imperative words go only to the immediate 
stopping of what is clearly a nuisance. The per- 
missive words allow closing for a year (a not 
unreasonable time to secure a stoppage of the 
unlawful use; United States v. Boynton, 297 
Fed. 261, 267) and show the purpose of that by 
providing the alternative of a bond conditioned 
against such uses. 

If we are right as to the purpose of section 
twenty-two the decree in the present case did not 
impose a punishment for the crime from which 
the appellants were acquitted by the former 
judgment. ‘That it did impose a punishment is 
the only ground on which the former judgment 
would be a bar. For although the parties to the 
cases are the same, the judgment in the criminal 
case does not make the issues in the present one 
res judicata. ... Ihe government may have 
failed to prove the appellants guilty, and yet may 
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have been and may be able to prove that a nui- 
sance exists in the place.’ 


The Court was undoubtedly sound in declaring 
that the only question is what the abatement section 
is intended to accomplish. But was the Court cor- 
rect in concluding that its purpose is prevention? As 
bearing upon that all important question let these 
elements of the law be noted: Criminal punishment 
is provided for manufacturing or selling liquor. Sep- 
arate and distinct criminal punishment is provided 
for maintaining a nuisance. A nuisance is defined 
as a place where liquor is manufactured or sold. 
The law requires no showing of continuous unlaw- 
ful use. More than that, it expressly declares that 
“it shall not be necessary for the court to find the 
property involved was being unlawfully used as 
aforesaid at the time of the hearing.” Even 
though the unlawful use has been completely discon- 
tinued, injunction may nevertheless issue for the past 
offense. The nuisance for which the criminal pen- 
alty may be imposed is precisely the same nuisance 
that may be abated. Mr. Justice Holmes says the 
‘“‘sovernment may have failed to prove the appel- 
lants guilty, and yet may have been and may be able 
to prove that a nuisance exists in the place.’’ And 


*Murphy v. United States, 272 U. S. 630 (1926). The Court 
did not attempt to distinguish Coffey v. United States, 116 U. S. 
436 (1886), where a somewhat similar question was decided 
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why? Simply because it is usually easier in liquor 
cases to win a civil suit before a single judge than 
a criminal suit before a jury. 

It is highly probable in this case, whatever the 
theory of the law, that the injunction was sought 
as a “penalty” because the criminal penalty had 
failed. It is certain that in many cases the injunction 
is sought as a penalty in order to avoid jury trial. 
Prevention may also result, but it is not the primary 
purpose. Like Rome, and Sparta and Carthage, 
America in liquor cases is becoming in large meas- 
ure a “stranger to the trial by jury.” 
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FORFEITURE OF INNOCENT PROPERTY 


HE National Prohibition Act provides for the 
forfeiture of a motor car, boat, or other vehicle 
that is used for the unlawful transportation of 
liquor. ‘The essential elements for such forfeiture 
are: “‘(1) That an officer of the law discover some 
person in the act of illegally transporting liquor in a 
vehicle. (2) The seizure of the liquor so transport- 
ed or possessed. (3) The seizure of the vehicle and 
arrest of the person. (4) That the officer proceed 
against the person and retain the vehicle, unless re- 
delivered to the owner, upon giving a bond... . 
(5) Conviction of the person and order of sale of 
the vehicle.” + 
There is obviously a difference in reason between 
the seizure and forfeiture of property that is in itself 
illegal and the seizure and forfeiture of property 
that is in itself innocent. And this distinction is 
recognized in the law. Liquor itself may of course 
conceivably be innocent even in these days. The 
pint per ten days which may be secured from a drug 


* United States v. Slusser, 270 F. 818 (1921). 
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store on the prescription of a conscientious physician 
is as legally innocent as a pint of milk, though often 
much less palatable, it is said, than either the milk 
or good bootleg. But manifestly, as has been re- 
marked, most of the liquor that is now in circulation 
is proscribed. It is contraband. It is outlawed. 
Quite properly, therefore, it may, when seized by 
legal process, be destroyed. And, whether properly 
or not, as we have seen, it may be and often is 
legally destroyed even though it is illegally seized 
and cannot be used as evidence to convict its owner 
of criminal fault. 

But a motor car or boat is different. It is wholly 
innocent of presumptive illegal use. This differ- 
ence the law recognizes in two respects. In the 
first place, the law does not require the destruction 
of such property. That would be palpably silly. 
Instead, the car or boat is sold and the net proceeds 
converted into the public treasury. In the second 
and more important place, the vehicle cannot be 
forfeited until the person in charge of it has actually 
been criminally convicted. It is not essential that 
the order of forfeiture and sale be made a part of 
the judgment of conviction; but upon conviction 
such an order is mandatory upon the court “unless 
good cause to the contrary is shown by the owner.” 
It is usually made in an ancillary proceeding by in- 
formation or libel against the vehicle; and such 
information or libel must allege the fact of convic- 
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tion. This is more or less a civil action even though 
the object—the forfeiture—is clearly an additional 
penalty. It is unmistakably punishment, for it is 
made to depend upon conviction. 

We have seen that liquor illegally seized by 
federal officers may not be used as evidence in a 
federal criminal prosecution. We have seen also 
that in such prosecutions the same rule applies to 
liquor seized by state officers in a state having no 
prohibition law of its own but does not apply where 
the state has a prohibition law. But the rule is 
apparently otherwise in respect of vehicles. For 
example, the Rhode Island law conferred no power 
upon state or local officers to seize vehicles. Police 
officers of the city of Providence nevertheless seized 
a motor boat containing intoxicating liquor and 
turned over the operator and the evidence and the 
boat to the federal authorities. He was tried and 
convicted in the United States district court. In 
the libel that was brought against the boat it was 
alleged that the officers had no authority to seize 
the boat either under state or national law. The 
Supreme Court, however, relied upon the rule 
phrased by Mr. Justice Story ‘“‘to the effect that any 
one may seize any property for a forteiture to the 
government, and that if the government adopts the 
act and proceeds to enforce the forfeiture by legal 
process, this is of no less validity than when the 
seizure is by authority originally given.” The 
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owner of the property, the Court went on to say, 
“suffers nothing that he would not have suffered if 
the seizure had been authorized. However effected 
it brings the object within the power of the court, 
which is the end that the law seeks to attain, and 
justice to the owner is as safe in the one case as in 
the other. The jurisdiction of the court was 
secured by the fact that the res was in the posses- 
sion of the prohibition director when the libel was 
filed. ... The exclusion of evidence obtained by an 
unlawful search and seizure stands on a different 
ground. If the search and seizure are unlawful as 
invading personal rights secured by the constitution, 
those rights would be infringed yet further if the 
evidence were allowed to be used.” * 

It is probably difficult for the layman to compre- 
hend the subtle distinction here drawn. The for- 
feiture in question is tightly tied to a criminal con- 
viction. Apparently an illegal seizure, even by 
federal officers, of a motor car containing liquor 
may be ‘‘adopted” by the government so far as the 
forfeiture of the property is concerned. There 
could, however, be no conviction, for the liquor 
could not be evidentially used. The liquor may be 
destroyed if the defendant cannot show lawful pos- 
session. But the car, although within the power of 
the court, “however effected,’’ cannot be forfeited 
because there can be no conviction. Despite the 


* Dodge v. United States, 272 U. S. 530 (1926). 
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legal theory, therefore, of the valid illegal seizure 
of the car, the whole matter must end in smoke, 
save for the possible forfeiture and destruction of 
the liquor. If a similar unlawful seizure is made by 
state or local officers in a state that has adopted 
prohibition as a state policy, the evidence may be 
used to secure a federal conviction as well as for- 
feiture of the car. But in a state that has not 
adopted such policy, the car, although apparently 
legally in possesion of the federal government, must 
be released because the evidence cannot be used to 
secure a conviction. Of such strange vagaries is 
the law of national prohibition being compiled. It 
should perhaps be noted incidentally that conviction 
by a federal, not merely a state, court is necessary 
for the forfeiture of a vehicle under the federal 
law.* Many state laws, however, likewise provide 
for forfeiture. 

The Volstead Act carefully preserves the rights 
of innocent owners of and lienors upon motor cars 
that are forfeited. An innocent owner may show 
“‘sood cause to the contrary’’ and have his car 
restored. An innocent lienor must be compensated 
out of the proceeds of the sale. But whether owner 
or lienor he must prove his own innocence. Instal- 
ment purchase of motor cars, however uninten- 
tionally, was uniquely tailored for bootleggers. And 
so enforcement officers have found it. ‘These pro- 


* United States vy. One Buick Roadster, 276 F. 407 (1921). 
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tective features of the law have been an unconscion- 
able annoyance. For bootleggers are both by train- 
ing and necessity clever witted. The penal purpose 
of forfeiture is defeated if an innocent owner or 
lienor can be conveniently produced in emergency. 
And in view of the wide practice of buying auto- 
mobiles upon the instalment plan, a bootlegger of 
parts would indeed be a fool who, unless from 
necessity, kept in operation cars upon which the 
whole or a large part of the purchase price had been 
paid. 

Faced with this difficulty, researching district 
attorneys (or Anti-Saloon League officials) early 
discovered that a section of the revenue laws dating 
from 1866 promised better results. ‘This section 
declares that whenever any goods or commodities 
on which taxes are imposed ‘“‘are removed, or are 
deposited or concealed in any place, with the intent 
to defraud the United States of such tax,’’ such 
goods and commodities shall be forfeited, and every 
“carriage or other conveyance whatsoever... and 
all things used in the removal or for the deposit or 
concealment thereof, respectively, shall be for- 
feited.”” The rights of innocent owners or lienors 
are not protected. Now manifestly on most of the 
liquor that is available nowadays no tax has been 
paid. Manifestly also if a motor car unlawfully 
carrying liquor can be forfeited under this section 
instead of under the Volstead Act, two highly im- 
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portant advantages accrue to the enforcing arm of 
the government. First, no criminal conviction is 
necessary. Second, the rights of innocent owners 
and lienors may be cavalierly ignored. Couple these 
two advantages with the fact just noted—that ‘“‘any 
one may seize any property for forfeiture to the 
government . . . however effected,”’ and the high- 
handed encirclement of the law around offending 
motor cars and boats is completely staged. 

The theory of the tax law under which property 
may be forfeited in disregard of innocent rights is 
wholly different from the theory of the forfeiture 
prescribed by the Prohibition Act. The latter, 
protecting the innocent, is plainly an additional 
penalty upon the convicted guilty. The former 
penalizes the innocent by a mystical personification 
of the vehicle. The Supreme Court has explained 
this by saying: 


In breaches of the revenue provisions, some 
forms of property are facilities, and therefore it 
may be said that Congress interposes the care 
and responsibility of their owners in aid of the 
prohibitions of the law and its punitive pro- 
visions, by ascribing to the property a certain 
personality, a power of complicity and guilt in 
the wrong. In such case there is some analogy 
to the law of deodand, by which a personal chat- 
tel that was the immediate cause of the death 
of any reasonable creature was forfeited. To 
the superstitious reason to which the rule was 
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ascribed, Blackstone adds “‘that such misfortunes 
are in part owing to the negligence of the owner, 
and therefore he is properly punished by such 
forfeiture.’ And he observed: ‘‘A like punish- 
ment is in like cases inflicted by Mosaical law: 
‘If an ox gore a man that he die, the ox shall be 
stoned, and his flesh shall not be eaten.’ And 
among the Athenians, whatever was the cause 
of a man’s death, by falling upon him, was 
exterminated or cast out of the dominions of the 
republic. 


In the first case before the Supreme Court in 
which a motor car was forfeited for the ‘deposit 
and concealment”’ of liquor on which taxes had not 
been paid, the Court was asked to declare that this 
section of the revenue law deprived an innocent 
owner of his property without due process. The 
Court said: 


If the case were the first of its kind, it and 
its apparent paradoxes might compel a lengthy 
discussion to harmonize the section with the ac- 
cepted tests of human conduct. Its words, taken 
literally, forfeit property illicitly used, though 
the owner of it did not participate in or have 
knowledge of the illicit use. “There is strength, 
therefore, in the contention that, if such be the 
inevitable meaning of the section, it seems to 
violate that justice which seems to be the founda- 
tion of the due process of law required by the 
constitution. It is, hence, plausibly urged that 
such could not have been the intention of Con- 
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gress; that Congress necessarily had in mind the 
facts and practices of the world, and that, in the 
conveniences of business and of life, property is 
often and sometimes necessarily put into the 
possession of another than its owner. And it 
follows, is the contention, that Congress only 
intended to condemn the interest that the pos- 
sessor of the property might have to punish his 
guilt, and not to forfeit the title of the owner, 
who was without guilt. 

Regarded in this abstraction the argument is 
formidable, but there are other and militating 
considerations. 


The Court thereupon described, as above quoted, 
how Congress had ascribed a “‘certain personality” 
to the property and concluded that whether the rea- 
son for the section “be artificial or real, it is too 
firmly fixed in the punitive and remedial juris- 
prudence of the country to be now displaced.’* In 
respect of the weird possibilities to which the law 
might give rise, the Court declared: 


It is said that a Pullman sleeper might be 
forfeited if a bottle of illicit liquor be taken upon 
it by a passenger, and that an ocean steamer can 
be condemned to confiscation if a package of like 
liquor be innocently received and transported by 
it. Whether the indicated possibilities under 
the law are justified we are not called upon to 
consider. It has been in existence since 1866, 
and has not yet received such amplitude of ap- 


* Goldsmith, Jr.-Grant Co. v. United States, 254 U. S. 505 (1921). 
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plication. When such application shall be made, 
it will be time enough to pronounce upon it. And 
we also reserve opinion as to whether the sec- 
tion can be extended to property stolen from 
the owner, or otherwise taken from him without 
his privity or consent. 


This decision pointed the easier way to piosecut- 
ing attorneys. Innumerable motor cars were pro- 
ceeded against, not for transporting liquor in viola- 
tion of the Prohibition Law, but for having “de- 
posited and concealed” in them liquor upon which 
no tax had been paid. Under this section, more- 
over, it was possible to condemn the “‘guilty” motor 
cars and boats of both innocent and guilty owners 
in cases in which, because of the illegality of the 
search and seizure, it was quite impossible to secure 
any conviction whatever of the guilty operator. 

This section of the revenue laws could manifestly 
not be applied unless it were held that liquor ille- 
gally manufactured or imported was subject to ordi- 
nary excises or duties. ‘Che section was written when 
liquor was a legitimate commodity of commerce. 
In this first case the point was not made that it was 
impossible for Congress except as a penalty, to im- 
pose a tax that was in truth a tax upon that which 
the eighteenth amendment prohibited—the manu- 
facture of beverage liquor. That the taxing power 
may properly be used for social as well as revenue 
purposes must be, and of course has been, conceded. 
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There is no doubt that taxes have been imposed for 
the unavowed though unquestionable purpose of 
putting this or that thing out of business by making 
it wholly unprofitable. State bank notes, for exam- 
ple, and the manufacture of phosphorous matches 
were taxed out of existence. Unquestionably, be- 
fore the advent of national prohibition, Congress 
could have raised the excise tax on intoxicating 
liquor so high as to make its manufacture practically 
prohibitive except as the tax might have been 
evaded. Inthe famous words of Marshall, said in 
a wholly different connection, “the power to tax 
involves the power to destroy.’”’ Such laws, never- 
theless, expressly recognize the legality of the thing 
taxed. Their ultimate theory is revenue whatever 
their sublimate purpose. ‘The thing is legal if the 
price exacted for its doing be paid. 
_ The Supreme Court has on occasion had no little 
difficulty in answering the question: When is a tax 
not a tax? But not until national prohibition were 
we told that Congress may impose a tax, which is 
not a penalty, upon something that is absolutely 
prohibited by the constitution. Congress may, in 
other words, tax that which has no constitutional 
existence and in which all rights of property are by 
the law expressly abolished. And the tax is not a 
penalty. It is a revenue measure. 

For a number of years after prohibition the 
Supreme Court fumbled this question of law. In 
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1921 it was loosely asserted: “That Congress may, 
under the broad authority of the taxing power, tax 
intoxicating liquors notwithstanding their produc- 
tion is prohibited and punished, we have no ques- 
tion.” * But whether the tax was a tax or a penalty 
was not involved and was not considered. In 1922 
there was no question that the tax provision of the 
Volstead Act was a penalty, not a true tax. ‘“‘When 
by its very nature, the imposition is a penalty, it 
must be so regarded. ... Evidence of crime is 
essential to assessment under’”’ this provision. “It 
lacks all the ordinary characteristics of a tax, whose 
primary function ‘is to provide for the support of 
the government,’ and clearly involves the idea of 
- punishment for infraction of the law,—the definite 
function ofa \penalty.’? In) the) same: year,)) six 
months later, the entire Court was absolutely con- 
vinced that even liquor taxes which were levied 
under a law that antedated national prohibition 
were a penalty. And being a penalty, it was reiter- 
ated that the “‘guarantees of due process of law and 
trial by jury are not to be forgotten or disregarded”’ 
when the law provides the imposition of a penalty.® 
But lo and behold, by 1926 all this is forgotten.* 
The court was sharply divided—six to three. 


United States v. Yuginovich, 256 U. S. 450 (1921). 

* Lipke v. Lederer, 259 U. S. 557 (1922). 

*Regal Drug Corp. v. Wardell, 260 U. S. 386 (1922). 

*United States v. One Ford Coupe Automobile, 272 U. S. 321 


(1926). 
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‘The unpaid liquor tax, because of which a motor 
car was forfeited without the apprehension not to 
mention the conviction of the operator, was due, if 
due, under precisely the same law which had been 
held to impose a penalty in the case last mentioned. 
This was a revenue law enacted before the eight- 
eenth amendment was adopted. 

The innocent claimant alleged that ‘‘since the 
National Prohibition Act, there has been no way in 
which the tax could be paid on intoxicating liquors 
for beverage purposes; that stamps are no longer 
obtainable and no officer is authorized to receive 
payment.” ‘To which the Court enlighteningly 
responded: ‘“These supervening obstacles to paying 
the tax do not, however, establish that the intention 
was not to continue it in force.’’ Patience! Patience! 
This majority opinion was written by an exceed- 
ingly able judge, Mr. Justice Brandeis, who, it 
should be said, dissented in the case in which it was 
held that a pre-prohibition law, which after prohi- 
bition operated to levy a tax on beverage liquor, 
imposed a penalty. Perhaps he was less illogical 
than his colleagues who differed from him in the 
earlier and agreed with him in the later case. But 
lack of logic there certainly was. How could it be 
held that Congress intended to impose a tax which 
Congress had made it impossible to pay? 

It was further held, in this extraordinary case, 
that at least the basic tax of $2.20 a gallon which was 

[ 138 ] 


FORFEITURE OF PROPERTY 


imposed on the distillation of all spirits ‘‘was and is 
a true tax on the product whether legally or illegally 
distilled.” It is not a penalty. It “is not imposed 
because of illegality but despite of it.’ The incon- 
venient case, in which it had been held that this 
same tax was a penalty, was conveniently ignored. 
It was not “‘distinguished’’; it was simply not men- 
tioned by the majority. 

It was next contended that the section of the 
Prohibition Act which provided for the forfeiture 
of a vehicle upon conviction of the operator had by 
necessary implication repealed the forfeiture section 
of the revenue law as applicable to illicit liquor. 
Not so, said the Court. The purposes of the two 
sections were different. ‘The one was to prevent 
the manufacture, sale or transportation of liquor. 
The other was ‘to enforce the obligation to pay 
the tax’’—even though the law made payment im- 
possible! It was admitted that many acts punish- 
able under one of the sections were punishable also 
under the other. “But many are not.” For example, 
“deposit or concealment” in a motor car could be 
punished by forfeiture under the tax law “even 
although the vehicle is not in motion and movement 
was never contemplated.” But forfeiture under the 
Prohibition Act “applies only to a vehicle used in 
transporting contrary to law.’ As if liquor were 
commonly deposited or concealed in motor cars 
when no movement was contemplated. And as if 
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liquor could be transported in a motor car without 
being deposited in it. But this particular fine-spun 
illustration of the differences between the two laws 
was precisely what enforcement officers were seek- 
ing. When an offending motor car is apprehended, 
whether by lawful or unlawful search and seizure, 
the government, in its information or libel against 
the car, must be careful to allege merely the unlaw- 
ful deposit or concealment of tax-unpaid liquor. 
It must deliberately avoid any mention of ‘“‘trans- 
portation,” whether the car was in fact moving or 
not. This brings the forfeiture proceeding under 
the tax law instead of the Prohibition Law. It 
avoids all question of the legality of the search. 
It avoids the necessity of a criminal conviction. It 
avoids the saving of innocent rights in the car, if 
any. If, after the condemnation case is concluded, 
the government has valid evidence lawfully pro- 
cured, it can then proceed to criminal prosecution. 
But the vehicle may have been forfeited whether 
the criminal action succeed or fail or even though no 
such action be brought at all. 

It is true that the Supreme Court has not as yet 
put its unqualified stamp of approval upon this pro- 
cedure, when in fact a vehicle is seized while in the 
act of transporting liquor. ‘The complaint in the 
case just discussed did not show that the operator 
of the motor car had been arrested. Unless he was 
arrested and convicted proceedings for forfeiture of 
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the car could not have gone forward under the Pro- 
hibition Act. It has, moreover, been distinctly 
held that after a conviction has been obtained under 
the Prohibition Act, the vehicle must be forfeited as 
prescribed by that Act, which saves the rights of 
innocent owners and lienors.*. But the Court re- 
fused to say “‘whether the mere commencement of a 
proceeding” under that Act ‘constitutes an election” 
by the government which precludes it from suing for 
forfeiture under the far more convenient tax law. 
Meantime the frequent practice of prosecutors is 
to secure forfeiture under the tax law in advance 
of bringing a criminal prosecution, if any. And 
from the tenor of the majority opinions, there can 
be little doubt that the Supreme Court will sustain 
such practice when asked to do so. The revenue 
section of 1866, formerly employed against a rela- 
tively small number of moonshiners and smugglers, 
is now available against a huge number of vehicles 
of transportation. It is by no means certain that 
Congress intended this situation or that it thought 
it had the constitutional power to produce it. 

It should be noted, however, that whether the 
proceeding for the forfeiture of a motor car or 
other vehicle is had under the revenue law or under 
the Prohibition Act, the right of trial by jury re- 


1Port Gardner Investment Co. v. United States, 272 U. S. 564 
(1926); Commercial Credit Co. v. United States, 72 L. ed.— 
(Decided February 20, 1928). 
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mains intact. This is quite unlike the situation 
under certain state laws. The law of Kansas, for 
example, provides for the forfeiture of a motor car 
in a trial without a jury, although the trial of the 
offender, which is a separate action, must be with 
a jury. In at least one case—and no doubt there 
are many other instances—the motor car of an in- 
nocent owner was forfeited by order of the judge, 
but in the subsequent trial of the offender, the jury 
on the same evidence refused to convict. The 
Supreme Court held that this was not a denial of 
due process of law, although the Court declined to 
say what its judgment would have been had the 
car been appropriated without the consent of the 
owner. Here the owner gave consent but had no 
knowledge of the illegal use.t The net result of 
such a provision of law is somewhat similar to that 
already mentioned which flows from the use of in- 
junction proceedings to override verdicts of ac- 
quittal by juries. Had the proceeding for for- 
feiture followed instead of preceded the jury’s ver- 
dict of acquittal, the judgment in this case would 
have been the same. ‘That, at least, cannot take 
place under the federal laws, although the forfeiture 
of a vehicle by a jury verdict under the revenue laws 
may be followed by the acquittal of the operator 
in a criminal prosecution before another jury upon 
the same set of facts. 


ivan Oster v. Kansas, 272 U. S. 465 (1926). 
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6é OR shall any person be subject for the same 
offense to be twice put in jeopardy of life or 
limb.” ‘Thus runs one of the clauses of the 
fifth amendment to the constitution. The prohibi- 
tion amendment has attracted more attention to this 
ancient guaranty than it ever drew in its previous 
history. 

It has been pointed out that a padlock injunction, 
not being regarded as a penalty, involves no question 
of double jeopardy even though it be in addition to 
a criminal prosecution on the same _ evidence. 
Mention has been made, too, of the fact that the 
National Prohibition Act provides cumulative penal- 
ties: ‘“‘No person shall manufacture, sell, barter, 
transport, import, export, deliver, furnish or possess 
any intoxicating liquor.’’ Literally read, each one 
of these acts is a separate offense. And it is an 
additional criminal offense to maintain ‘‘any room, 
house, building, boat, vehicle, structure, or place 
where intoxicating liquor is manufactured, sold, 
kept or bartered.’”” When a person manufactures 
liquor for sale may he be indicted and punished on 
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at least four distinct counts; namely, for manufac- 
turing, for possessing, for selling, and for main- 
taining a nuisance? When a person transports 
liquor by motor car to a purchaser may he be 
punished separately for possessing, transporting, 
delivering, and for maintaining a nuisance? 

On these and similar questions there has been 
considerable discord of opinion among lower federal 
courts. [hus in the Massachusetts district posses- 
sion incidental to transportation is not a separate 
offense, but in the state of Washington it is. In 
the Texas district the manufacture of liquor has 
been held necessarily to connote possession of the 
liquor manufactured and of apparatus for its manu- 
facture. <A person convicted of illegal manufacture 
cannot also be punished on separate counts for pos- 
session of the liquor and of the unlawful apparatus.’ 
But in Montana the manufacture of liquor with- 
out a permit, the failure to keep a permanent record 
of the liquor manufactured, and the possession of 
manufacturing apparatus are separate offenses.* So 
also in the New Jersey district the unlawful keeping 
of liquor for sale may constitute the separate 
offenses of unlawful possession and of maintaining 
a common nuisance.* 


*Brown v. United States, 16 F. (2d) 682 (1926); Earl v. 
United States, 4 F. (2d) 532 (1925). 
? Tritico v. United States, 4 F. (2d) 664 (1925). 
* Ex parte Poole, 273 F. 623 (1921). 
“Singer v. United States, 288 F. 695 (1923). 
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In January, 1927, the Supreme Court decided a 
case in which it was contended that this plumping of 
offenses for what is essentially a single act amounted 
to double punishment. The defendants were con- 
victed on counts charging illegal possession, illegal 
sale, and the maintenance of a common nuisance. 
The Court speaking through Mr. Justice Brandeis, 
made reply as follows: 


The contention is that there was double pun- 
ishment because the liquor which the defendants 
were convicted of having sold is the same that 
they were convicted for having possessed. But 
possessing and selling are distinct offenses. One 
may obviously possess without selling; and one 
may sell and cause to be delivered a thing of 
which he has never had possession; or one may 
have possession and later sell, as appears to have 
been done in this case. The fact that the person 
sells the liquor which he possessed does not ren- 
der the possession and the sale necessarily a sin- 
gle offense. There is nothing in the Constitution 
which prevents Congress from punishing sepa- 
rately each step leading to the consummation of 
a transaction which it has power to prohibit and 
punishing also the completed transaction. ‘The 
precise question does not appear to have been 
discussed in either this or a lower federal court 
in connection with the National Prohibition Act; 
but the general principle is well established.* 


* Albrecht v. United States, 273 U. S. 1 (1927). On similar 
questions in lower federal courts, see Annotation, 71 L. ed. 446. 
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The double punishment, however, that has been 
the subject of hot discussion since national prohibi- 
tion has not been concerned with these cumulative 
penalties. It has turned on the fact that a person 
may be punished for the same act under both state 
and national laws—first by one, then by the other. 
In 1923 at the time of the repeal of the Mullan- 
Gage Act in New York the cry of double jeopardy 
was the most important slogan of the campaign for 
repeal. This was due to the fact that in December, 
1922, the Supreme Court had laid down the law in 
no unequivocal terms. Certain persons, after being 
convicted and fined under the prohibition law of the 
state of Washington, had been indicted on several 
separate counts by a federal grand jury for the 
same acts of manufacturing, transporting, and pos- 
sessing liquor, and for having a still for its manufac- 
ture. After explaining, as we have already noted, 
that the states derive no power from the eighteenth 
amendment generally to enforce prohibition, the 
Court went on to say: 


We have here two sovereignties, deriving 
power from different sources, capable of dealing 
with the same subject’ matter within the same 
territory. Each may, without interference by 
the other, enact laws to secure prohibition, with 
the limitation that no legislation can give validity 
to acts prohibited by the amendment. Each gov- 
ernment, in determining what shall be an of- 
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fense against its peace and dignity, is exercising 
its own sovereignty, not that of the other. 

It follows that an act denounced as a crime 
by both national and state sovereignties is an 
offense against the peace and dignity of both, 
and may be punished by each. The 5th Amend- 
ment like all the other guaranties in the first eight 
amendments, applies only to proceedings by the 
federal government . .. and the double jeop- 
ardy therein forbidden is a second prosecution 
under authority of the federal government after 
a first trial for the same offense under the same 
authority. Here the same act was an offense 
against the state of Washington, because a viola- 
tion of its law, and also an offense against the 
United States under the National Prohibition 
Act. The defendants thus committed two dif- 
ferent offenses by the same act, and a conviction 
by a court of Washington of the offense against 
that state is not a conviction of the different of- 
fense against the United States, and so is not 
double jeopardy.* 


In short, one act may be two offenses. ‘There 
was nothing new about this rule. It had been laid 
down as early as 1847, long before prohibition had 
been thought of, and had been consistently re- 


afirmed whenever the occasion arose.” The fact 


is, however, that prior to prohibition the instances 
in which double prosecution was possible were rela- 


1United States v. Lanza, 260 U. S. 377 (1922). 
? Fox v. Ohio, 5 How. 410 (1847). 
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tively few. The instances in which it is now pos- 
sible are extremely numerous. In truth most of the 
violations of state prohibition laws are also viola- 
tions of the national law. In theory every violator 
could be punished twice, except in the states with 
no prohibition law. In practice of course double 
punishment is very exceptional. 

There are those who violently inveigh against 
the harshness and injustice of this rule. It conforms 
perfectly to the legal theory of our federalism. 
But it does not conform to many persons’ sense of 
justice. One lower federal court, although of course 
accepting and applying the rule, declared that “‘re- 
peated jeopardy for the same offense is persecution, 
repugnant alike to the constitution, the principles of 
the common law and the ‘genius of our free govern- 
ment’; and, as to the enforcement of prohibition, 
every sound reason against that kind of intolerable 
persecution has intensified force.’”* 

Be that as it may, the rule is firmly fixed and is 
not likely to be overturned. Most, perhaps all, of 
the states have a guaranty against double jeopardy 
in their own constitutions. In interpreting these 
provisions the state courts are not bound by the 
federal rule. In Oregon it has been held that a 
conviction under the Volstead Act is a bar to sub- 
sequent prosecution on the same facts under the 
state prohibition law. But in certain other states, 


1 United States v. Holt, 270 Bae (1921). 
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where the question has been raised, the rule has been 
otherwise, following the federal precedent.* 

In the above mentioned case decided in 1922 Mr. 
Chief Justice Taft suggested a possible way out of 
the difficulty by saying: ‘If Congress sees fit to bar 
prosecution by the federal courts for any act when 
punishment for violation of state prohibition has. 
been imposed, it can, of course, do so by proper 
legislative provision.’’* But the learned Chief 
Justice immediately followed this by pointing to a 
possible practical objection to such a course: “If a 
state were to punish the manufacture, transporta- 
tion, and sale of intoxicating liquor by small or 
nominal fines, the race of offenders to the courts of 
that state to plead guilty and secure immunity from 
federal prosecution for such acts would not make 
for respect for the federal statute or for its deter- 
rent effect.” Such a situation might unquestion- 
ably develop—indeed has developed in some juris- 
dictions. And the threat of further prosecution in 
federal courts is being used by federal attorneys to 
compel more adequate prosecution and punishment 


1State v. Smith, 101 Ore. 127 (1921); Gilbert v. State, 19 Ala. 
App. 104 (1923); State v. Harrison, 184 N. C. 762 (1922) ; State v. 
Rhodes, 146 Tenn. 398 (1922). 

*Incidentally this suggestion, although obiter dictum, confirms 
the opinion expressed above that Congress might adopt the pro-. 
hibition laws of the states as the national law. This would 
certainly amount to adopting a state conviction as equivalent to 
a national conviction. Let it be noted, however, that, whether 
intentionally or not, the Chief Justice did not refer merely to a. 
state prosecution but to “punishment” actually “imposed.” 
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in state courts that would otherwise be inclined 
toward leniency. On the other hand, something 
like the reverse of this situation is true in some 
states. For state laws are not always identical with 
the national law. Some of their punishments are 
much more severe. 

Moreover, as has been shown, prosecution under 
state laws is often easier—seldom if ever more 
dificult—than under the federal law because of 
differences in respect of the right of trial by jury, 
the admissibility of illegally seized evidence, and 
other similar matters. This being so it is manifest 
that violators of the law do not stand on all fours 
before the law. It may be and sometimes is a real 
advantage to be caught by a federal rather than a 
state officer and to be prosecuted in a federal rather 
than a state court. In matters involving criminal 
punishment that is plainly not a happy circumstance. 
Even as applied to criminals we like to feel that the 
law is equally applicable, even though we know that 
it is not always equally applied. Neither the 
national law nor the state laws recognize any 
rational division of labor between federal and state 
forces in this nation-wide hunt for men of sin. Of 
course in many communities a rough sort of divi- 
sion is worked out in practice. But generally speak- 
ing both sets of officers are in pursuit of the same 
offenders. 

There are, too, complications in this matter 


[150] 


DOUBLE JEOPARDY 


which apparently have not yet been settled. If both 
governments may punish, which government may 
assert precedence? ‘This question naturally does not 
arise where one government commences prosecution 
only after the other has completed its prosecutron 
and punishment, if any. If either government is 
dissatisfied with the result of a prosecution by the 
other, whether with or without a plea of guilty, it 
is always possible, provided both governments have 
the evidence, to take a second shot at the accused. 
Nor does this question arise where either govern- 
ment yields to the other. The Supreme Court has 
held that even though a federal indictment stands 
against an offender, he may nevertheless, with the 
tacit or positive consent of the federal prose- 
cutor, be tried by a state court. “It, of course, was 
essential that the state court have jurisdiction 
of the person of the accused. In fact they 
were before it and were accorded full opportunity 
to defend. In the absence of any showing to the 
contrary, and there is none, it properly may be as- 
sumed that the United States acquiesced in their ar- 
rest and trial on the accusation under the state law, 
notwithstanding they were then on bail awaiting 
trial in the federal court on the indictment pending 
there. Certainly if the United States were not 
objecting the fact that the accused were thus on bail 
awaiting trial in the federal court presented no 
obstacle to the arrest under the process of the state 
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court as a means of acquiring jurisdiction of their 
persons.” * 

But what if the United States had objected? 
Possibly the arrest and certainly the prosecution by 
the state court could have been prevented until after 
the federal government had completed its own pros- 
ecution and punishment, if any. And what if the 
situation had been reversed? What if the state had 
been the first to indict and while the accused were 
out on bail, had objected to an arrest, indictment, 
and prosecution by the federal government? 
Would the rule be applied that the first who lodges 
an indictment or information has the right to 
proceed first? Or the first who got an actual prose- 
cution under way? Or would the rule be that the 
national government, being generally paramount to 
the state governments, would have the right to prec- 
edence in carrying a prosecution forward? 

These questions appear not to have been an- 
swered probably because prosecutors’ offices and 
courts are glutted with prohibition cases. Indeed 
there are so many persons to be tried once that 
neither government in the existing circumstances is 
likely to go in for prosecuting many persons who 
have been or are about to be prosecuted by the other 
on the same facts. Back in 1847 Mr. Justice Daniel 
sanguinely remarked: ‘It is almost certain, that, in 
the benign spirit in which the institutions of both 


1 Hebert v. Louisiana, 272 U. S. 312 (1926). 
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the state and federal systems are administered, an 
offender who should have suffered the penalties de- 
nounced by the one would not be subjected a second 
time to punishment by the other for acts essentially 
the same, unless, indeed, this might occur in 
instances of peculiar enormity, or where the public 
safety demanded extraordinary rigor.” But there 
is nothing very benign about the spirit of prohibition. 
Its is the stern spirit of the Banbury man. More- 
over, it is well known that the office of prosecuting 
attorney, of all our public offices, offers a favorite 
political stage for “making a showing.” It is by 
no means inconceivable that keen competition be- 
tween state and federal prosecutors might obtain 
in this or that community, resulting not only in 
numerous double punishments but also in an un- 
seemly scramble for victims. What the future may 
disclose in this respect no one can say. 

As matters now are, a word must be said in be- 
half of the very occasional violator who has the 
misfortune to be prosecuted under both the state 
and the federal law. He surely has a double com- 
plaint as well as a double prosecution. He can 
reasonably complain of the harshness of the rule in 
itself. But more especially may he complain be- 
cause he is singled for this fate out of many thou- 
sands of violators. It really seems grossly unfair. At 
least it seems so unless in fact there is some circum- 
stance that makes his case peculiar, that sets it apart 
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from most other cases. In the absence of such 
peculiarity it does seem that if anybody is ever to be 
punished twice for the same act, this fate should be 
meted regularly and evenly to everybody. In prac- 
tice the guaranty against double jeopardy has been 
altered to read: ‘‘Nor shall many persons be sub- 


ject for the same offense to be twice put in jeopardy 
of life or limb.” 
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HE job of a detective is fundamentally differ- 
: oe from that of a policeman. The work of 

a policeman is largely preventive. He pre- 
vents by his ubiquitous presence. That is his primary 
purpose. he primary task of a detective is to 
scent out, trail, and unclose iniquity and lawlessness 
in hidden places. There is doubtless something of 
interest and variety in high-class detective work. 
It probably attracts some men of quality and of 
parts. But at best it is not an employment that 
would lure many men of superior character. 

Now a prohibition force is essentially a detective 
force, although prying for illicit liquor is intrinsi- 
cally a low form of detective work. Under the most 
favorable circumstances it would be difficult to re- 
cruit an able and honest personnel. And all the 
circumstances have been the opposite of favorable. 
The compensation provided by Congress has been 
low. The temptations provided by bootleggers 
have been high. The number of agents has been 
grossly insufficient. ‘The large liquor-drinking pub- 
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lic has been indifferent to, if not positively in favor 
of, the corruption that helps to keep the stimulating 
stream flowing without interruption. Exempt from 
the civil service, the force from the beginning has 
been thoroughly spoils-ridden. When examinations 
were finally held is there wonder that more than two- 
thirds of the field force were unable to answer sixty 
per cent of the questions asked by the Civil Service 
Commission? Is there wonder that the service has 
been honeycombed with corruption; politicians fur- 
nishing the comb, busy bootleggers gladly furnish- 
ing the honey? Is there wonder that the service 
has been of low grade? Is there wonder that there 
have been crimes of violence? 

Early in May, 1928, one Jacob H. Hanson of 
Niagara Falls was returning home in his motor car 
from a night meeting of his lodge. Two men, not 
in uniform, tried to stop him. ‘Thinking they were 
highwaymen he attempted to speed away. ‘They 
shot him. These were members of the Coast 
Guard enforcing the National Prohibition Act. 
This was not the first outrageous act of enforce- 
ment officers to enlist nation-wide attention. Un- 
warranted killings there have been and will probably 
continue to be. This is inevitable, considering the 
desperate character of some of the game of law 
evasion, the nature of the hunt to run it down, and 
the quality of the official hunters. Neither the 
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quarry nor the hunters are mild-mannered old 
gentlemen. 

Apropos of the Hanson shooting, Congressman 
Mead asked the Prohibition Bureau for information 
as to the number of persons who had been killed by 
enforcement officers. On May 19 he reported on 
the floor of the House of Representatives: 


The records of the Prohibition Bureau list 
the names of 126 persons, mostly citizens, who 
have been killed by prohibition officers from 
January 16, 1920, to May 15, 1928, while 49 
prohibition and 2 narcotic officers have been 
killed during this same period. 

The records of the Immigration Bureau dis- 
close the names of 7 immigration officers killed 
and, while we have no record of the number 
killed by immigration officers, a conservative 
estimate would place the figure at approximately 
100, mostly aliens, who were shot near the 
Mexican border. 

In the customs service the records include the 
names of 8 officers killed and 17 wounded in gun 
fights or in pursuing persons alleged to be violat- 
ing the prohibition law. ‘Twenty-one persons 
have been killed and 6 seriously wounded by cus- 
toms officers. 

The records of the United States Coast Guard 
disclose the names of 4 guardsmen killed, 3 
seriously wounded, and 5 persons killed and 4 
seriously wounded, some in gun battles and 
others while at sea by machine-gun fire, and so 
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forth. Many others have been killed in auto- 
mobile accidents, shipwrecks, and in other ways, 
all of which can be charged to the enforcement 
of the prohibition law. 


This is the record for a little more than eight 
years. It does seem rather formidable, especially 
the record of the Prohibition Bureau itself. Con- 
gressman Mead went on to say that in going 
through the records he found that “not one of the 
agents of our Federal Government who were ac- 
cused of killing our citizens has ever been found 
guilty of murder.” That in itself is not necessarily 
significant. Perhaps none of them was guilty of 
murder, although it is probable that some of them 
were. But the whole situation raises an interesting 
question in the legal relations between the states 
and the national government. It is by no means a 
new question; the enforcement of national prohibi- 
tion, with its unavoidable concomitant of acts of 
violence, has merely given it new importance. 

Murder is a crime against the state in which it is 
committed; it is seldom a crime against the United 
States. If a federal officer is accused of this or any 
other crime against a state, the United States of 
course throws no protection around him if the al- 
leged crime was committed in his non-official capac- 
ity. In his private life he is completely subject to 
the laws of the state. But suppose he alleges, with 
or without admitting that he committed the act of 
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which he is accused, that the accusation is brought 
against him on account of acts done in pursuance of 
his duties as a national officer? Who shall deter- 
mine whether or not this allegation be true? And 
even if it be true, who shall determine, unless he 
admits it, whether or not he probably committed the 
act, and if so whether he was justified, or whether 
he should face trial? And if he be held for trial, 
where shall he be tried, in a state or a federal court? 
His crime, if any, is a crime against the state. 

In the famous Neagle case, decided in 1890, the 
Supreme Court held that a federal officer, arrested 
and charged with murder by state officers, might sue 
out a writ of habeas corpus in a lower United States 
court. If the court upon a hearing decided that the 
act was justified, the state officers could be ordered 
to release the accused federal officer.’ This hearing 
was in no sense a trial of the accused. The federal 
court was, indeed, acting very much in the nature of 
a committing magistrate. It was deciding whether 
or not the facts in evidence justified the federal court 
in permitting the state prosecuting officer to proceed 
to trial in the state court. Had the writ been dis- 
missed, the state would have so proceeded. In this 
case the homicide itself was freely admitted. But 
even if it had been denied, no doubt the court would 
have had power to sustain the denial and order the 
release of the prisoner. 


*In re Neagle, 135 U. S. 1 (1890). 
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There is in this something of peculiarity in nation- 
state relations. In such a proceeding it is certainly 
not the duty of the federal district attorney to pre- 
sent the evidence against the accused officer. It is 
his duty, if anything, to defend him against such evi- 
dence as may be presented by the state authorities, 
or he may assume no duty in the matter at all. As 
between federal and state prosecutors, however, the 
situation is manifestly fruitful of possible friction, 
especially in the fairly wet localities. It is more- 
over a federal judge who decides irrevocably whether 
a person has or has not presumably committed a 
crime against the state law. He has no power to 
order his trial in the state court; but he has power 
to intervene or to refuse to intervene in the admin- 
istration of criminal justice by the state. But the 
ends of justice are not thus endangered. It is not to 
be believed that a federal judge would be any more 
inclined to have a criminal go unpunished than would 
a state judge. The fact of their common federal 
employment does not make every federal judge the 
sympathetic blood brother of every federal prohibi- 
tion agent. 

It is seldom, if ever, that prohibition agents ac- 
cused of crimes of violence are by federal courts dis- 
charged on writs of habeas corpus. Instead, a wholly 
different procedure supplied by the law is followed. 

Back in 1833 when South Carolina was attempt- 
ing to nullify the customs laws of the United States 
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by proceeding criminally against federal collectors, 
a law was enacted which provided that whenever 
any civil suit or criminal prosecution was brought 
against such an officer ‘‘on account of any act done 
under color of his office,” the suit or prosecution 
‘may at any time before the trial or final hearing 
thereof be removed for trial into the district court”’ 
of the United States. During the Civil War this 
protection was extended to internal revenue col- 
lectors also. By the National Prohibition Act it was 
further extended to prohibition enforcement officers. 
In explanation of the purpose of Congress the Su- 
preme Court has said: 


Congress not without reason assumed that 
the enforcement of the National Prohibition Act 
was likely to encounter in some quarters a lack 
of sympathy and even obstruction and sought 
. . . to defeat the use of local courts to embar- 
rass those who must execute it. The constitu- 
tional validity of the section rests on the right 
and power of the United States to secure the 
efficient execution of its laws and to prevent inter- 
ference therewith, due to possible local prejudice, 
by state prosecutions instituted against federal 
officers in enforcing such laws, by removal 
of the prosecutions to a federal court to avoid 
the effect of such prejudice.* 


It is not quite clear just whose prejudice the Court 
has here in mind. Reference is made to the “use 


*Maryland vy. Soper, 270 U. S. 9 (1926). 
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of local courts to embarrass” national enforcement 
officers. If this means that in criminal prosecutions 
of this kind state judges might show prejudice 
against the accused because of local sentiment 
against national prohibition, it may be retorted that 
with equal probability a federal judge might show 
prejudice in his favor because he was acting under 
authority of a federal law. Without doubt in such 
trials federal judges would be as even-handed in ac- 
cording justice as would state judges, but by and 
large probably not more so. If the feared prejudice 
is from juries unsympathetic to prohibition, not 
much can be gained by the removal of the trial; for 
the federal jury must be selected from the same gen- 
eral locality as the state jury. The real danger, per- 
haps, is the prejudice of local prosecuting attorneys. 
Conceivably these might hound and pester national 
oficers by actual or threatened prosecutions for 
every act of violence, no matter how justified, com- 
mitted in the course of their official duties. ‘The 
right of the accused to force such prosecutors into 
an “alien” court is no doubt some protection against 
this possibility. 

In these cases federal district attorneys find them- 
selves in a curious position. Primarily they are pros- 
ecuting attorneys in their own courts. But here the 
state undertakes the prosecution, and the federal 
attorney becomes defense attorney for the alleged 
criminal. Moreover the accused may be one whose 
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relations with the federal attorney have been very 
close in respect of prohibition cases. Whether or 
not federal attorneys are under legal obligation to 
assume this role may be open to question. But the 
fact is that they usually do act as attorneys for the 
defense. 

There is, however, one very important right which 
a prohibition officer, accused of crime against a state, 
must surrender when he asks to have his trial re- 
moved to a federal court. “In invoking the pro- 
tection of a trial of a state offense in a federal court,” 
says the Supreme Court, “a federal officer abandons 
his right to refuse to testify because accused of crime, 
at least to the extent of disclosing in his application 
for removal all the circumstances known to him out 
of which the prosecution arose. The defense he is 
to make is that of his immunity from punishment by 
the state, because what he did was justified by his 
duty under the federal law, and because he did noth- 
ing else on which the prosecution could be based. 
He must establish fully and fairly this defense by 
the allegations of his petition for removal before 
the federal court can properly grant it. It is in- 
cumbent on him, conformably to the rules of good 
pleading, to make the case on which he relies, so 
that the court may be fully advised and the state 
may take issue by a motion to remand.’”? 

In other words, it is not sufficient for the accused 

*Maryland v. Soper, 270 U. S. 9 (1926). 
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merely to aver that the act with which he is charged 
happened at a time when he was engaged in official 
duties. He must tell all that he knows. ‘In order 
to justify so exceptional a procedure, the person 
seeking the benefit of it should be candid, specific 
and positive in explaining his relation to the trans- 
action growing out of which he has been indicted, 
and in showing that his relation to it was confined 
to his acts as an officer.’?’ Moreover, the act of which 
he is accused must have been committed in direct con- 
nection with his official duties. If, for example, he 
is accused of perjury in answering questions put to 
him by state officers, his trial for perjury cannot be 
removed to a federal court. For neither under 
state nor federal law is he under obligation to an- 
swer questions when accused of crime.’ That is 
not a part of his official duties, and is quite different 
from his obligation to reveal what he knows when 
he demands the removal of his trial to a federal 
court. 

This complication in respect of federal-state re- 
lations is possible not only in respect of crimes of 
violence. The wire-tapping case, already mentioned, 
offers an interesting example. Under the laws of 
the state of Washington, where this bit of espionage 
occurred, the tapping of telephone wires is a penal 
offense, as it is in many other states. The federal 
law does not authorize wire-tapping. It is no part 


* Maryland v. Soper, 270 U. S. 36 (1926). 
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of the official duties of any officer. The case merely 
held that the federal constitution does not prohibit 
it. Could the zealots who committed this act, if 
indicted by the state, have their trial removed to 
a federal court? Probably not. Could they be con- 
victed in a Washington court and punished for their 
offense? Probably yes. It is devoutly to be hoped 
so. 
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IN CONCLUSION 


the greatest love and observance must needs 

be best; but custom, as it executes itself, must 
be necessarily superior to written laws in this re- 
spect, which are to be executed by another. ‘Thus, 
nothing can be more certain than that numerous 
written laws are a sign of a degenerate community, 
and are frequently not the consequences of vicious 
morals in a state, but the causes.” ‘Thus, Oliver 
Goldsmith; and he added: ‘‘Laws ever increase in 
number and severity, until at length they are strained 
so tight as to break themselves.”’ 

There is here food for thought. Everybody 
must recognize that an elaborately organized tech- 
nological civilization demands a multiplicity of 
laws. Goldsmith lived in a simpler age. But, be- 
ing almost of necessity law-ridden, we foolishly tend 
to ascribe omnipotence to law. ‘There are in fact 
limits to its power. Tested by the measure of the 
“love and observance”’ it preserves to itself, national 
prohibition is of a certainty not “‘best.”’ It is not 
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even good. It was adopted in consequence of 
‘‘vicious morals”’ in the state; but it is also the cause 
of vicious morals. Will it strain itself to the break- 
ing point? It has done so in considerable part. And 
there are those among its opponents who urge more 
drastic enforcement to the end of more violent re- 
action against it and consequent earlier legal release 
from its chains. Whether such reaction would result 
no one can with confidence predict. It probably 
would. But the difficulty of securing Jegal release 
would be none the less formidable, as the attempt 
has been made to show. At best it would be an ex- 
periment in constitutionality. Perhaps the wisest of 
such experiments as are possible would be for Con- 
gress to adopt the prohibition laws of the several 
states as the prohibition law of the nation, retain- 
ing the Volstead Act for enforcement only in those 
states which refused to adopt prohibition as a state 
policy. Whether this would enable the wet states to 
liberalize the definition of intoxicating liquor so as 
to permit the sale of genuine wines and beer would, 
as has been said, depend upon whether the Supreme 
Court would accept as final the statutory definitions 
adopted by Congress. Unless the Court can be 
wooed to do this, all talk about modifying the Vol- 
stead Act is idle prattle. It cannot otherwise be 
modified to appease the thirst of even the mildly 
thirsty. 

The enforcement of national prohibition has not 
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smashed the bill of rights. Nearly all the principles 
involved in the actual application of these rights 
had been laid down by the courts prior to the ar- 
rival of prohibition. But for most of us these rights 
had become dim things of history, seldom asserted 
or even examined because so seldom encroached 
upon. This new denial of private right, lodged 
closely and hostilely in the company of these ancient 
guarantees of private rights, has, so to say, merely 
thrust them up out of the obscurity into which they 
had lapsed. The family of the amendments is no 
longer happy and harmonious. ‘This belligerent new 
brother is and will continue to be an alien and dis- 
turbing element. 

The eighteenth amendment has profoundly al- 
tered our federal system of government. In com- 
parison, the commerce clause is a frail instrument 
of potential centralization. If Congress ever casts 
off hypocrisy and sets up the necessary machinery 
for adequate federal enforcement, we shall enjoy 
a national bureaucracy worthy of our boasted ‘‘big- 
ness’’ in other respects. No wonder Congress pauses 
before the plain logic of the amendment. 
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